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f study of the respective richts uréecr international 
law of visiting ane territorial states to exercise their 
execlutive end concurrent jurisdiction over crimes conznitted 
on hboare visiting warships or committed by e visiting ware 
ship's officers or crew while ashore. Particular emphasis 
is given to deternine which State has the primery right to 
exercise its concurrent jurisdiction over 25 hypotnetical 
criminal cases which mey arise while %. warrhip is visiting 
within the territorial waters of a State witn wnich its 
fleg-State hes ro stetus of foreces<-type oarreoment. 
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CHAPTER I 
INTRODUCTION 


A serious crime committed on board a warship visitine 
in foreign waters or by one of its crew while ashore on duty 
or leave often results in an unhappy international incident 
for the visiting naval commander, perplexing legal questions 
for his none-lawyer "legal officer,” unwelcome diplomatic 
business for the flag-State’s consul, and political enbar~ 
rassnent for the territorial Stete‘s officials who consented 
to the warship'’s visit. Complicating their problems ts the 
fact that such an incident often provides copy for front 
page news stories in the national press, general conversa~- 
tion for the Local public, and powerful ammunition for 
those who desire such visits to end. 

The existence of a status of forces agreenent,such 
as that which has long existed between the United States 
and the Republic of the Philippines, ~ does not necessarily 
resolve their problems. Recently, for example, the ontire 


first two pages of the Enllinpine Frese ress, e national 
newspaper founded in 1908, were devoted to such an 





lagreenent with the Republic of the Philippines 
Concerning Military Bases, March 14, 1947, 61 Stat. (4) 
4O19, PeLeAsSe NOe 1775¢ 
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incident, inoluding a full page article headlined 
"KILLINGS AT U.S. MILITARY BASHS"* and a large picture of 
visiting American warships captioned "U.S. WARSHIPS AT 
SUBIC BAY «= Uxtraterritorial rights" and of the American 
enbaseedor captioned "AMBASSADOR BLAIR #-< Could be overe 
ruled."? Cn the other hand, where there is no such 
asreement setting forth the jurisdiction of the visiting 
and territorial States over such a crime, the incident is 
potentially even more explosive fer all concerned because 
of the lack of clearly defined jurisdictional rules under 
international law. As to shipboard crimes, for example, 
Mere Justice Stones® observation concerning the jurisdic~ 
tional rules governing visiting merchant ships is even 
more true with regard to visiting warships: 
snere 1s not entire agreement among nations 

or the writers on international lew as to which 

sovereignty should yield to the ofher when the 

jurisdiction 1s asserted by both. 
ima concerning the jurisdictionel rules soverning visiting 


naval forces ashore, lire Colombes states, with typical 
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Cunitea States v. Flores, 289 UsS. 137, 158 (1933). 
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Wnglish restraint, “The position of cfficers end crew 
when eshore 1s not quite free fron doubt." 

Those charged with negotiating a timely, lesel, 
equitable, and practical solution following sueh an inci~ 
dent usually come to the bargaining table fully “equipped*" 
with inedequnte time, conflicting legal authoritics, 
unresolved auestions of fact, pressures from their superiors 
to come up with e "good solution as soon as possible,” and 
a not unressonable fear that, upon review, thelr appraisal 
of the problem and their ultimate solution will be found 
wentings by these who with the benefit of rectrospect have 
a fuller lmowledse of the facts and a clearer understanding 
ef the law involved. 

A case in point. In 1911, e United States Navy 
sailor while ashore in Japan, murdered a fellow sailor. 
There then being no status of forces agreement as there 
fortunately is today, ° the loeal authorities jailed the 
culprit and prepered to proseeute him before a Japanese 
criminal court. American Ambassador O*frien, probably 


without the benefit of a lewyer or anyone else on his 





SCOLOMBOS, INTCBNATIONAL LAW OF THE sea & 239, 
at 251 (5th ed. 1962) fheroafter cited as CoLonnos/. 


Caaministrative Agr 
\ereenent With Japan, Jan. 19 
1960, 12 UsS.Te & OslsAe 1652, ToleheSs toy 2510, 
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ly 
staff who hed a good understanding of the miles of juris~ 
diction prescribed by international law, apparently had 
called to nis attention two 1910 cases which toox place in 
Gravesonc, “nsland, and Cherbours, France, wherein the 
Llooml suthorities had turned over two errant salliors to 
the United ‘tates Yavy for disoiplinery action. The 
Amuvassagor, therefore, inforually requested the Japanese 
Foreign Office to allow the United Stetes to take juris- 
G@iction over the aase tut his request was denied. Ne 
then cabled to the otate Department for instructions, 
mentioning the Gravesend and Cherbourg eases, tr. llackworth, 
former Legal Adviser for the State Department, records 
that Secretary of Ctate lnoxz enbled the Ambassador that 
the United otates had obteined custody of the Gravesend 
anil Cherhourg offenders only "by courtesy of France and 
Great Dritein"’ and thet 
Unless the practice of other nations is 

contrary, you should concede jurisdiction to 

Japan, at the same time indicating that this 

Governnen f would prefer by courtesy to try the 

prisoner. 
Hackworth does not record what Ambassador O'frien was 
able to detormnine regarding “the practice of other nations" 





?II BACKWORTH, INTWRNATIQNAL LAW 222 (Department 
ef State Pub. “No. 1521, 1941) fhereafter cited os 
HACKWONTY/. 


Srpid. 


: 


<tr) Ue wlel aff De ene besreeten Sony 8 oe ee Tee 






.) (terval Seer et ww Otemeww amitedd 

af Wathy Soe? Geder erewe Cees oct attests cls ow Solsap 
8 heme comer) {yearns bes stented Amen 
42 Seciim Poems or ees kee? Mee eal Dooceee Soo 








af wom ites pemelsesenae WOT Veet Enoeee totiel aee 
tee tt TATA, Vike lel pret youn 
4358 Some oP eee BO ae edie oe LTS olor 
DP kee Seer abt Few een et wees ORR 








5 
but does record thet the sailor "was ister tried and con- 
victed ty the Japanese court,"? a result whieh -~ in 
view of the facets stated -- does not appear correct under 
the applicable rule of jurisdiction prescribed ty inter~ 
netional lar. 

MOvTing in mind the possible international conflicts 
of jurivdiction which nay confront e visiting naval commen- 
der ond tis legal officer in the absence of on applicable 
status of foroes<type egreement, the purpose of this study 
is to develop, define, and illustrate the current rules of 
jurisdiction preseribed by internationel lew for the 
Gispositicn of crimes committed on board visiting wersnips 
end by visiting naval forees ashore, 
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“UNDANENTALS OF CRIMINAL JURISDICTION 
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aon vbate in the internationel comunity cenerally 

esteblishes a musber of different courts “to handie «© pert 
Of « « 2 Livg/ jedicial pusiness. it Least one of these 

urts is invested with the pewer to try accused persons 
and charges of crime. VUaually, however, the State's 
erinuing@i “judiciel business" is divided up among several 
types of courts (eege, Civil and military courts). “her 
one of tliete courts has been legally invested with the 
power to try both the accused person and the charge of 


Grime before it, Suek court is said to heve "juriséiotion. 





lseug@lp, TRRRITOSIAL SATERS AND MARITING JURIS~ 
DICTION 135 (1927). 


ere "the jurlediction of a courtemartial <« 
ite power to try and determine a case ~~ and hence the 
validity | of each of _ Judguente is conditioned upon 
th : Oe 3 net the court wac 





appo by en offic: 7 empowered to appoint its that 
the upenthio of the court was in accomisnes wlth the 
law with respect to nuaver and competency te sit on tho 
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° 
In re Gilbert? illustrates attexpted criminal prose- 
cutions pefore two ragilian courts in which eacn court 
ruled it lacked the required jurisdiction. in ight 
Gilbert, a United otetes marine, while on guard duty at 
the entrwnce to 4dmiral ingrem Camp in sacife, snot and 
killed a Urwecilien netional wno was atterptines to enter 
the camp to obtain payment of a bill owed him by another 
marine. che ceanp was a part of the Americen ailitary 
based temporarily eateblishned tin northern Brezil durin; 
World wer Il. Unforbunately no status of forces azree= 
ment hed ever been entered into between irazil and the 
United “tates. The local police authorities first sougnt 
to prosecute ullbert before the Third Criminal Listrict 
Gourt of aecife, a gjvil court, cout tne court “declared 
itself to be without jurisdiction owing to the military 
nature of the orine. *” Giibert was tnen brougnt before 
the Ailitary Judge of the Seventh Hilitary serion but 
the judge 
declined jurisdiction on the grounc thet under 
Bracilion law both effender and victim were civil~ 
ians and thet the crime oocurrec without the camy 


although "within the sphere of superyisien exd 
guerdionship of the marine Gilbert". 





"Sunreme Federel Court, Yor. 22, 1944, Dranro 
Dé JUSTICA, fur. 21, 1945, & Jurisprudencia 2969 (No. 
190), Aisne) Arn. Dige G6 (Noe 37) (Breze). 


4/TINCT ann. Dae. at 36. Ibid. 
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In Vier of thie “negetitve conflink of iuriovicttion, "© 
the oiliterr comrt sthmittedl the question ef ite jurige 
ciction to the Irrcilten Supreme Foederel Covrt for 
Cocision. Speeking for e unenimours court, Fr. Justice 
Palaso miled: 
Li/s ig my duty to jJvage scerrect the preccnt 
refuse] of the Brazilian anthorities to acimowledge 
jurtom@iction ard to dealere conpetont the military 


courte of the United Stetes to try end judge the 
Americen seilor /sis/ in question. ? 





Mr. Justion Folaso reasoned thet under internetions!] lew 
Jrazil Ae a Utate hed no right to exercise its terri- 
torial jurisdiction over Gllhbert*s erine and thet uncer 
domestic law the Urezilian militorr courts hed no 
furisdiction over Gilbert's person. As to this latter 
reason he steted: 

The iilitary Penal Code .. . provides in Article 9: 

"Poreiso military persons, when serving 
in commission with the Srazilian armed forces, 
are subject to Jrazilian militery peral law, 


except where provisions exist to the contrary 
in conventions and treaties." 








Oxpsa. 
(DEAALO DA JUSTICA, Aug. 21, 1945, § Jurtepru- 
» a8 translated In King, Luster 
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at fellowes from taoly orevieben Gort, the “lien 
mailitery pergon is not Serv! ing iW comm Les ior with 


che musa fortes of srmeeili, sereenagh is mo 4] is 
whnicn ps 7 be gage #ubject to Orazilian ailitary 
oenal awe 


cwmieime Grud thet im Sure wilbert the gimid 
Seurt et mo jurle@iction undew greziliop JA’ over woth 
filbert's pergon emo4 alleged criuw, there woule rill be 
the fusthoer requiroeent bret the court seve jertiafviction 
under intemgaAtional Lew over Gilbert's Alleged chike and 


the rigiif weier tntermational lee tc exercise that jurivce 


cr 
a 
) 
rg 


Giction. ‘ere the ¢ivil court to lsek 41 thie 
guriedict£ion under intermetional or Ghis right ander 
intermersiqnuel lew the court would lack jurtediction over 


Glibert*s ote. Per “it i “ar... .s thet the sorereien 


et’ 
anod 


camnot confer legal jurimiiction on hie courts ... 
when he het no mich jwriagdiction mcconding to the 
principles of intemational lew."? ohile e saverecion 
“new wvch power so far as his own territory if concerned 
e « »« &8ch #xtemsion Will rot be recomrized 


soversions, "2? 





“DTANTO DA JUSTICN, Aug. 21, 1945, & Jurispra- 


dencia ct > LZISt6/ Ann. Dig. at 38-39, 
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10 
Be Gb LAL SUR ISRICTION OF STATES UND A LI TRENATIONAL 5 \u. 
1, Juriatiation Over Crimos Generally. * “tete has Iurise 
ALotion wnter internetionel] Law over 9 arine when if is 
competent vnder internationesel Jew ta prareente on? ounish 
for en -et or omission mede an offense Sy ite saanicinnal 
law ,t1 there are two TLAWS » however » 28 to how a State 
beeenss so competent. One view ie thet, since "ea Otete 
hee only thet cormnetence with which it is verte? hy intere 


abe 


nmationnr! ler, sich commetence must nave heen ecscome?d 


it by imtermationeal lew. As Judge Jessun wrote in the 
intreductior te his Territorial veters end “Marj tine 


Juriscisticn: 


men Speaking of the rightfulness of court 
proceccdinge « « « consideration will be given to 
ren Lay ny ~~ whetot pedeeansianal. a permits a 





The @ecend view is thet “1t follows from the very neture ef 
scvereionty thet a state must be considered competent uniess 


it Gan be shown that it is expressly restricted by a2 rule 
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Reward wonwnrGis in International Law UuEL 
Miction «lth. ect to Crime, erts. l(b). Lig), 

ods lal 5PaG. SU $35, 439 (1935). /nerenfter 
cited os Juriodiction with tesnect to Crime’. 


se 





‘*surtediction sith Respect te Crine, ert, i(d), 


Goument, 46u. 


1, sro rae - ut i. 7o% ’ ta i ta) = ed 
3s285uP, TRELITORIAL wATIRS SHED BARTYINE JUSTSUICe 
TION xxxtil (1927). 
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12 
of internstional law, "24 These were the contending views, 
for example, in the Case of 3.3, “letuss,"'5 There the 
Permenent Court of International Justice noted: 


The French Government contends thet the Turkish 
courts, in order to have jurisdiction, should be 
able to point te some titie to jurtadictior recore 
nized by international law in favor of Turkey. Gn 
the ether hend, ths Turkish Governnent texes the 

view thet Article 15 esllows Turkey jurisdiction 
wherever euch jurisdiction does not cone into 6 
conflict with a principle of international Law. 


it would appear from the following that the court adopted 
the Turkish view in this cease: 


in these circumstances, all that can be required 
of a stete is thet it should not overster the limits 
which international law places upon its jurisdictions 
within these linits, its title _to exercise jurisdic- 
tien rests 4n ite sovereignty. 





L453 nr , Ww PR § sed ae » arte l(b), 
comment, [6c. 


15P.CaleJs, ser. A, Bo. 10 (1927) fnereafter cited 
as The Lotu 


lézq, at 18. 


IPP .CaT ede, SOMs Ay Ko. 10, at 19. “The two points 
of view presented in . . «. the 5,5, Lotus mey be regarded 
as essentially nothing nore =. two avenues of eppreach 
to @ Single principle, significant only es the choice 
between then may determine which contestant should take the 
initiative in proving the law in the case before the court. 
One avenue cf approach emphesizes the idea of capacity to 
act in the exercise of competence, the other the ides of 
limitations upon capacity." : B 
Crize, art. 1(b), comment, 463. 
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12 
If, nowever, an act of omission is pot made an offense 

by a State’s own penal laws, it will never be coupetent 
under international law to prosecute or punish for that act 
Or omissicn. -uch a situation must be carefully distine 
guished from that present in In re Glibert. ‘here, while 
unleawvfnl homicide was made an offense by Lrazilier law, 
the Byezilien Supreme Federel Court rulcd thet “there is 
no way in which he /G1lvert/ con wo wmede subjeot to Brazile 


len nilitary penal iaw." 





aerritery. Peach State “nnder the principles of intere 
national Inaw . .. has jurisdiction of the offenseer connite 
tee within ite omm territory .-« -« » 15 *1t) oll syetens 
of lew the principle of the territorial cherecter of 
eriminel lew is fundemental . « .« 9 This vorirciple, 


the so-omlled “territoriel principle, hagcet uson 


the univerenl reeornition “thet States ere cornetent, in 
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eccors 


inselle v. Krieser, 352 U.S. 470, 479 (1956), 


ME,y BFC 3s L3G 





<2 the Lotus, PsUsledey Bee hy NO 10, at 20 (1927) 


“Yunited States v. Flores, 269 U.S. 137, 155 (1953). 
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Qemetri, ta miniah All arise’ Somat) eitkln~ their Cerpi« 
bery. 4 he reeecee f0Fr thie orietiple to> 92 Gen? ae 
tuy esy stricus. “The tercitjeriol corersic ims the 
Stroneest tevtvete2t, The geest teejiltiac, Gall tie sPhet 
PowetTul bee teupanta fOr repreefing CTifee, Wuetoe\ec coc- 
mittee ty netitrr Sore mmjecté, or tr Gompiciis’ #Llione, 
is Kir tered tery. —— 

Seder GNA8 tule of interwetiongl Lew, © State hes 
jariedicthen over all erines commenced? ard contummetec 
Within it« territery, orer eil oriees commenced Within het 
ean Guamttw® wlthout its tauritery,°- an4 eTer all 47 122e¢ 


Hy 
commeroe? vithaut tbat Ganriwweted within ite territery.** 


RL. URSDSCt t2 Cries, art. 3s 





OF GNIVcha ta ¥O (1°53). 


thts is —— page + wa ool territorial 
ipie.* de th i eOM r SOt £0 Pies AEG. *s 
¢ ORs ah»; in ine semny On. srazil ssserted 
“jayieliotion over on exp Sive inet rugentalities heving 
heen plsaec of boaré In artlior weters.” Ig. et Gov. 


atm te Le"the comand ind objective territorial 
uripedictior | ct to : Oe AYte 3; 
ile 4 bride of a state 
a foros 6hi ch pubes as a direct conseguende an 
podbec affect therein, justifies the territorial scover- 
eign in prosecuting the octor wher he enters tte domein,” 
DE, ITT WPATIOVAL ay 238, at 793 (26 efe 1945) 




























fRereafter cited as uv Fora v. United States, 
273 U.S. 599, 624 (1927 
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- Stete*s “terriftery” tntievfier 1f?a lend torrtiters, 
tS lvternel weters, ant Baw alr Oywee Ov Nath. GS Midie@ 
ticn, “the covorsignéey cf a Gbeto cxtenta,; borord its land 
territory end ite intemmel wmiters, to # beit of sen ac jacent 
to ite @oneh, Cowertbad ee the terrttorioi sen") anc "te 
the aif wowed over the territoriel soe ar well 25 to its 
ued ond cubeanr."°© “/Ppternetional peactioe is sat 
Gnitoms ae Peoerie the feliwitation of the territorial sen.7? 
The ‘nited ‘twtes, Great Orltein, Japen, The "etherlentie, 
Literic, Onc @ Sipesble mumber Of the world’s other sart- 
Sime pewere have long neccepted the historic Senile rele,” 


apni. names 0 He 





“San yantion on The Territorial Sea end He 
Contiguous wone, Geneva, 1958, arte 1, pare. i. 


2074. arte 2. 


“(international Law Som'n, sani, Uslig GB, 
ASS. O08”. WS. llth Seas. Supp. Mo. 9 (473159) (2956), 
5L AM. J. INTL Le 154, 261 (1957). 


CUarSloP, INTCRNATIONAL LAW 489. (24 e@. 1962) 
reafter olted as BIStOP7, CoLomnos § 110, at 3990. 
“ritich vapresentative at tha Leamme of Vattons con 
rence for the Codification of International Law ir 
i” anid “that the Senile rule waa favored beenuBe it 
"1s & Tale of intermetionel lew slready eritting, adepted 
by maritime netions which vossess nearly 89 per cent of 
She effective tonnage of the vorld."" Wrinor at 490, 
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T, OFtweyts at 
the tlacw Ganference for tha Tedlfication of Intermetional 
tom te i970, ** et the Fleet Seneve Conferess on te um 
of ths “or iz is ,3* ani at the Jsound o¢ueve JonTatwnee 
= tas «7 Of She cee in 196077 bo put en ontar 2inkt on 
Sha berriterisal cet were wrmaceantil., ‘6 present the 
mitet Yortes if Willing to agree to a 6—tile Liwit if 1% 


Gan be erirange! Yy miltileteml treety. tn the ebsence 
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oy “M4le mignt be listed es claining eltier 
50 kilometers er 200 miles.” NISHOP at 489, 


international Leer Cea typ. skier U, Re GRR. £53, 
OFF. WO, Lith Sead. Bupp, Wo. 9 (4735157)(1956), 5L AN. J. 
TuT*L J ox 158, 16) (1957), 
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16 
of such a treaty it takes the position that the 3jemile 


h 
limit is ell it must recognize under international Law. 
36 318 / e @>° a re & Con Me at} 8 1A - ~ 4% € as 

@ ele 2o < es¢ oye od . if Cy? & oP RFY PP: e 


& State under international lew “has jurisdiction with 
respect to any crime committed in whole or in part upon e 
public or private ship . - .« which has its national 
character. "92 This competence applies whether the ship 
is on the high seas or in foreign waters. Thus in United 


States vs Bevans, © a cease involving the murder of a Vavy 
cook’s mate comnitted on board The Independence, Mr. Chief 


Justice Sarshell stated that the proposition thet the 
“government -« « « has power to punish an offence comnitted 
by a marine on board a ship of war, wherever that shiv may 
iie, is a proposition never to be questioned in this 
court. "97 

where there is some disegreement 2s te the theoreti-~ 


cal basis of this competence, "the jurisdiction of the 





*? jurisdiotion With lespect to Crime, art. %, 439. 
3616 U.S. (3 wheat.) 336 (1813). 371g, at 390. 


iden? Gd deel? wohddees O68 Soe 00 phere? * ~~ Ww 
“| el Lneeibeerete! seheu selmmort tenet? Ue ab timid 


> cs « 







Mie redth abot ear ve Cees umetat lem nies 
J vss Pome si 20 nite i toxrimace oubes Sint ? feegsie 

Yamibwe udl uhd dokdw s « + cle sfmwipy oe FAs 
ike wit vadands eolbone simeiqes andr ronems 
ietigg dd ent Leintie imivcot a) wo sant gels «ates 
veel s Vb sive ode pmiplova sees a ™, 
vite oY sanmntemcna oft vased wa hehehe tie 4d 

ar Pane mcieiseneey att tmid batdne Shlurner codiert. 
trop ereme sqeytte am elamm of Same OME Hy 
Pe See ee mre FS 































17 

State over crime cn its seagoing; vessels, public and pri-e 
vate, has become well established in internationel law. 738 
Clearly shivs are not territory. On the other hend, it is 
almost universally recognized that a State has with respect 
to its public end private ships "a jurisdiction which is 
Similar to its jurisdiction over its territory. "9? Theo= 
retically, the older view vas thet a ship on the high seas 
end in foreimm waters should he regarded, for jurisdictional 
purposes, 28 a kind of "floating island” of the flag- 
State. 40 Host modern writers and jurists, however, heve 
rejected this territorial fiction and have justified a 
State's jurisdiction over its ships on grounds of mere 
convenience, “1 

Cleains of jurisdiction over crimes committed on 


board warships *2 are generally unrestricted. Almost every 





jurisdiction With Respect to Crine, art. 4, 
comment, 510. 


39Ta, at 509. 


Sse? The Lotus, P.C.I.J., sere A, Now 10, at 
62, 69 (1927) (Nyholm and Koore, JJ., dissenting). 


Bake » sine Lotus, P.CeIl.J., sere A, No. 10, = 
39, 53 (1927)(Loder and Finley, JJ., dissentinz). 
HYDE, INTEANATIONAL LAW 8 227, at 753 (2d ed. fobs). 


42ehe term “warship” is used but not defined in 
the Convention on The Territorial Sea and the Contiguous 
cone, Geneva, 1958. As used in the Convention on The 
lilen Seas, Geneva, 1958, the term 1s specifically defined 
to mean "a ship belonging to the naval forces of a State end 
bearing the external marks distinguishing warships of its 
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18 
State claims jurisdiction, for example, over crimes con- 
mitted on toarf its warshipe while in forelem waters, 
whether committed by natioenels or aliens or committed hy 
crev menbers or mere visitors om board. “Netional coder 
which Linit thie competence .. . to crimes by a person 


connected with the vessel are distinctly excentioneal.**? 


However, in the Treaty on International Penel Lew 3 
number of south American netione*> asreed that 
tf in the performance of the oriminal acts there 
took part only persons not belonzings to the 
personnel of the warship, the trie] and punishnent 
will take plece according to the laws of the State 
in whose territorial waters the vessel 18. 
Claing of jurisaiction over crimes committed on 
boerd cther types of shins are frequertly restricted. As 


to national mercnent shine in foreten ports, for sxanple, 





nationality, under the commend of an officer duly comnis- 
Sioned by the government and whose neme appears in the 
Wavy List, and menned by a crew who are under reguler 
naval discipline.“ Convention on the High Seas, Geneva, 
1955, art. &, para. 26 


"iw 
comment, 512. 


a “signed at Montevideo, Uruguay, Jan 23, 1859, 
18 Martens %,h «Ge (2a ger, ) 4326 


4 Some Simnatories were Argentina, Nolive, rarasuay, 
Peru, amd Urugunye 






» ort. 4, 


“Ortete I, art. 9, paras 3, Martens N.P.G. (20 sere) 
at 434, as translated in Jurisdiction « Reerect to Crime 
ADPe 3, 638-39. 
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Ly 
sens Stetes aseert jurisdiction only as “to crise@e Which 
do not disturb thé tranquility of the foreign port, or 
to crimes committed by persons who are wethers of tre 
ship*s peraonmel or peéesenger list, lesvine juriatiction 
in other cO#e® exclusively to the littoral etete,*”? On 
the othor hond, other States @e8ert the S@ne jurisdiction 
ever orimers committed on bornrd other types of Ships as is 
eade ower ctimes comaltted on board warships. Yer example, 
"Shoe criminel law of “nglaré extends to a11 cffences con= 
mitted on “ritien ships either by ?Pritish suhjects or hy 
foreigners, efther on the high seas cr in foreign harvours 
er rivore below bridges where great ships co, "8 “rad the 
United ‘tates cleins jurisdiction over crimes conmitted 
an bor rd 

any vessel belonging in whole or in part to 
tne United States, or any ocltizen thereof, or 
of eny state, Territory, Listrict, or possession 
thereof, when such vessel is within the admirelty 


ané maritine jurisdietion of the United Ctates 
anc out of WE pean of any particular 





Oeete s+ « 2 » 
6 
“vt Tk a £ | nAth Pespect ts Crime, art. he 
consent, a4, 


‘gc PHEN & STRPHEN, CRIMINAL PROCEDUNT art. 3, 
at 2 (195%). 
& 


W916 UseS.C. 8 7(1) (1958) 
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These crines over which the vnited states claigs such 
jurisdiction (Sees murder, °° mansleughter,-! *8Sault,?- 
and robbery”? *) are identifileble by the provision within 
each such penal provision waking its specifically eppli- 
cable “within the epecial maritime and territorial juris~ 
diction of the United Stetes," a jurisdiction which is 
defined by federal Lae?” te include a nunber of locetions 
in addition to Smericanm vessels on the high seas andé in 
foreligr waters. 


55 dramatioelly illustrates 





the exercite of “the speclal maritime « . . jurisdiction 
of the Snited States." Im 12933 flores, a nerchant seamen, 
murcered 929 fellow American while on board The Padnsay, an 
fmerican merchant ship at anchor in the fort of Matadi, 
Belgium Congo, some 2590 siles inland from the nouth of 

the Congo ‘iver. Upon Flores return to the United Stetes 
he was indicted for aurder. Lowever, the Federal District 
Court for Sastern Pennsylvania held it was without juris- 
diction to try the offense charged. In ruling on that 
court's jurisdiction, “r. Justice Stone, speaking for a 


unanimous Supreme Court, said: 





5918 We8.c. 8 1123 (1958) 718 u.s.c,. 2 12112 (1959) 
e156 UeSeC, 8.123 (1958) 7716 ussec. B 2232 (1958) 
2443 UsSe0. 8 7 (1958) 55289 Usd. 137 (1933). 
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Tt 16 trwe that the criminal jurisdiction of 
the United States is in general based on the 
territorial princinie .« « « « “at thet prineiple 
has never been thought to be applicable to e 
merchant vessel rhich, for the purposes of the 
jurisdiction of the courts of the sovereignty whose 
flag it flies to punish crimes cowrltted. Vpon 
it, 1s deemed to be a part of the territory of that 
soverogignty, and not to lose that cherector when 
in navigable waters within the territorial linits 
of snother sovereionty. « +» « In the shsence of 
eny controlling treaty provision, end any essertion 
of jurisdiction by the territoritel seovereisn, it is 
the duty of the courts of the United States to apply 
to efferses committed by its citizens on vessels 
flying its flag, its own statutes, interpretec in 
the light of recegnired principles of interne tional 


Law. 
4. J FLSGLCL LON Are ! | e oom 3 v ke OC $:1 Si0e@ £ otat » Bm 
Territoxvy by liationals. A State under intermetional lew 


“has jurisdiction with respect to eny crime committed oute 
Side its territory -« « e Loy e/ person who was a national?’ 
of that state when the crime was committed or who is e 
netional of that Stete when prosecuted or punished « ¢« e oo 
ir. 1ALL hes provided the most freauently quoted reason 


for this mle: 





504, at 155-56, 159. 


27*, ational® of a State is a naturel person upon 
whom that Gtate hes conferred its nationality . . . in 
conformity with intermational lew.” Jurisdiction vith 

+ 2 » art « fe), 439. 


Seta. , Arte 5, at “LO, 
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The eutnority posaesset by a ettate community 
over its members being the result of the personal 
Telation exieting between it and the indivituals 
of which it is formed, its laws travel with then 
wherever they go, both in pleces within end without 
the jurisdiction of other powers. <A state cannot 
enforce its Jows within the territory of ancther sctete, 
put its subjects remain under an obligation not to 
Cigyveg@erd then, their social relations for all 
purpeses as within its territory are determined 
by thom, ani it preearves the power of compelling 
observance by pe oer if a person ¥RO hes broken 
thee returmd within s jnriadietioer.- 


"This competence is Justified on the groune thet a 
Stete’s treeteent of its netionals is not ordinarily e 
watter of concern to other State or to international 


low. 860 


“here are, however, substantial éifferencesr 
vetweer the cleins of varicus States to this competences, 
The RusWien penel legielation of 1926, for example, asserted 
on the netionelity principle the following very broad 
jurisdicticr over extreterritorial crime: 
The pplication of the present cods ia extended 
to all citicens of tne 2.S.f.3.%. who have scennitted 
socielly=dangerous acts within the %.5.F.5.8. as 


well as eutside the J,5.5."., provided that they . 
are apprenended on the territory of the RGF eGe8. OF 





PIWALL, INTERNATIONAL LAW B 10, at 55-56 (8th od. 
Higszins 1924) fhereafter cited as TIAL 


50 3.5, arte 5S, 529 


61, BeGel "ve Jette Penal — ee 2 (1926)(. BeBe.) as 
translated in : with Eegy to Crime, arte 5, 
comment, 5232, rr, act within the 
meaning of this article 1s coextensive with the Aussian 
qualification of criminal offence »« . « «” Je. at 524, 
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On the ether hond, "the exerci@e of Such jurisdiction 15 
oerhmps tho exception rether then the rule in cowntries 


4 


deriving thetr jurieprugenee from the "ngiiek common dew. 
oo 6 , 262 ve O@xereige of thia juriséiction by the 
United ctetee, for exeampic, while expl2ineblie in part dy 
Congresé's lisited constitutlonel power to omect common< 


Lew type drinee, nes been Limited priamrily to crises 


which injure tire property, functions, end security of the 
United ‘tates of its instrumentalitie&. -ome orielnel 


Statuten cf the United Stetes, such o8 the statute on 
treason which followe, sre expressly extre-torritertial in 
effect: 

-hoever, Owing Sliesience to the United Ttates, 
levies war against them or adheres to their enentes, 
giving them eff end comfort within bhe Tnited states 
or elsewnere, is guilty of treason. 

while mest United Jtates statutes are not expressly extra@- 
territorial in effect end “are not by implication given en 


rie 
extra-territorial effect, sone heve been interpreted as 








520. 


6312 y.s,.c, & 2721 (1958). This atetute Yas been 
applied in a number of cases to act committed by netionals 
ae Leis, “awexita v. 'mited States, 343 J.5. 717 
(1952). 


Otiniteds States v. Plores, 289 5. 127, 155 (1933). 
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the courte to be axtro-tirritori«l. “or atuailir, in Ipited 
Miotee 2. omen,” ¢ orescoutian ef three /aaricen netiona 
for frmeul Geaiest the Uaited Stetes committed tn Srevrii, 


the Supreer Court rulwé: 
Tie theee defendants who wers Poume in tiew York 
were citigens of the United States and were certainly 
mijeot te sock lawe af it wight past te protect ite 
self mnd its property. Cloathy it is no offense to 
the dignity or right of eoverelanty of Sraril te 
nole them for this crime ego inet the sovernment to 
ani an they ouge Siles* anee,” 


A State under 





international law has jurisdiction with respect to any 
crime committed abroad by a member of its armed forcase. 
This competence is universally claimed. The United Stetes 
Consress, for example, when enecting the Uniform Code of 


MAilitery Justies®? tn 1951, provided thet this “code shell 
63 
$3 


iG 


be appliiesable in all places, In Aiseussing the UChI's 





[5260 ie¥s 9b (1922). 
o6ta, st 102. 


> ay 
C710 UseeC. 
to wie cited as a3 


p oy (1553) fhereafter referred 


CDuows, arte 5. 
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2 
extra-territoriel srplicebllity, the United State Suprene 
Court hos seid: 


In selecting the Uniform Code of Tilitery 
Justice, vongress mignt have sought to avoid neede- 
less and potentially harmful duplication of a 
legal systen already extant in every foreign 
nation where our troops are stationed. On the 
other hnand, vongress would well have determined 
that the Code was adequate to the purpose to be 
acnieved and would afford nore safeguards to an 
eceused than any other avalleble orocedure. Ihe 
Coge is a uniform system of iegal precedure, 
applicable heyond a ’ ; | 
to ell servicemen sta 


wielienges to the legality of sucn extre-territore- 






fal cleinus, wnile rare, have occurrecd. In In re 
Polimeni’”’ an Italian soldier, while etationed in the 

Saar Territory Guring the 1935 plebiscite, assaulted « 
British soldier. Upon the culorit's return to Italy he 
was brought to triel before the “ilitary Court of home. 
then that court's jurisdiction was put ir issue, the court 
ruled thet Solenenl was sudject “to Italian nilitery crime 
inal jurisdiction, regardless of whether the crime is one 


of military or common law... » ."?7L and in Jemminss Ve 





OPxanegelle v. Arueger, 351 U.S. 470, 478 (1956). 
(Emphasis added.) 


?Ieylitary Court of Rome, April_15, 1935, 60 


FORO ITALIANO IT. 381 (1935), {1935-377 anr, Dic. 248 
(No. 101). 


?1ig, BE ct £1935=+227 Ann. Dig. at 249. 
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“llaget im © bahees corsuc eetion thet et the tine of his 


érvse “vithouch he Bes 8n the serVice @ef the Vnited Atetes 





spay, me wan “gyfer the orieeict 
tS : TI 8 fa ital wala: 


6 »@ as 4uky riot Caurt Aaernied the 
erismeer’s oetition, hel@ing thet hie “thaery ... 28 
oe - 7 ~ & f re opm & Be alle 
Sompletely Cewotd of serit. 
here « nettopel hee committed e crime while serve 
ime in Pie Ctcte*se armed forces, that State*s exertiae of 


juTriaegiction cover nis crime if uaerely ern exeacuple of juris- 


@intion “weed upen the netionality primetple.° Alione, 
however, Creevuently eleo serve in e Itetese arced forces, 


“professor “loogfield votnts out 


thet *‘daivel Velson's om firgshin at the 
Battle of Trafalemr «- H,Me3. Vi o=— WHS 
ereved hy "nglithwen, Seetsmen, Irishmen, yelshnuen 
and various islenders, and the following: twenty- 
two Orvericans, seven Dutehmen, cix Swedes, three 
Prencimen, two Denea, three Norwegiers, one 
Ruseten, three Germens, two ory twe Portucuesc, 
four [tallane,. two Indiens, on fcan, nine 
sonut Indians, and Pour Maltese.’ é 





2? so¢ ré SOT, 611 tren Ind. 1969). 9? POTR™ RANT 
bAws S2@ (2961). 


(Ita, wt 612. ag. 


7 Tipi tea SGetes Vu Sintle@ar, f tHOMA 320, 326, 29 
CRR “Lb, 52 \1955)6 


7ORLOOMFPIBLD, INTORVATIONAL FOBCRS 45 (1964). 
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Today, for ekartle, © simeebie nweder Of “Lilfpinoa, ane 
dions, smal "uropeane @roe errving in the “x<léed ‘tetes Savy. 

‘het at Alien Secm0n comgite a dffanre “in whole 
or in port upon © ehip. . « heVide ite netioeal che moe 
ter, tae Cbete hes jurisdiction te Tirtee of the plece of 
the offence.’ Trae tr Dine Cid, Sear 7. ie rine 7? 
shere ep ellen gseemen wc committer gevrier en Mert an 
emuck Ghigeve custows cruiser while in Pritioh territer- 
lel wetere, the Privy Coutfoll “elt that “the “négner 
Govermert could cleexly weve kheé Firigsdiction over the 
offenes.””” “ie So offences committed alerewhere hy the 
Plten seomen of © nitionsi veesel, the Jtste has jurindice 
tion by yirtun of the pactollettion 2 effected »y the rule 
oF interrational Lew which maxes a State conpatent over 
the oriner of an alien “while enecged as one of the person- 
mel of © hip. . . heving the yetional cheracter cf that 
Stato, 04 





J ELLER arte &, 





73 /Ty Ass 169, G19 38 ann. Digs 264% (No.87). 
5? aemV. Le POV. 497 (1940), 52 TUES. 27%. 177 (1939), 
2 RES JUDTGNTIS 75 (1939), 6 SOLs 28 (1939). 





7?ta, at » £1938<407 Arn. Dige at 271~72. 
Oe ith >Irints Art. 6, 





Slag, ert. 6(b), at 40. 
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6. Bkelusivre ond conoirmepk suriadiotion. 
a, Dpplutize jurisdiction. 

(1) “isitanc State. hen, for szamnple, * member 
of 2 virmitinow nowal foree commits a erine over which only 
the viditine Tete under intemetionel lew how furisdice 
tion, the vititine “Stete nas nnder internetional law 
exclusive jurisdiction over that crime. ho exelusive 
neture of tho visitine Strtets juricdiction has resulted 
fron two liree of reasanrinz. Me anvrosch, row generally 
Gisearcdrd, 1% thet 2 visitine warshin is a tepoorary 
enclave of its flac=State, that a crime comaitted on board 
such @ Worohio ts committed without the littoral State's 
territory, ond thet if the Littoral Stete’s jurisdiction 
over such crite denonds woorn it heaving been committed in 
whole or in vert althin its territory, then the wership'’s 
fPlag-Stete oes exclyubive jurisdiction over such crine. 02 
Another line of reasoning, now wenerally accepted, is that 


@ visiting wershiv is within the littoral State's territory 





em a ipa 


= , oF "Crime committed on board fe visiting war- 
Bhip/ by oersons in the service of the vessel are under 
the exclulive jurisdiction of the commander end the 
other hone authorities.” I OPPENASIN, IhTEhyNATIONAL LAW 
#50, ef §54 (Sth ed. Lautervacht 1955) /hereafter cited 
@& OPPLNIUI1L/. (Mmphasis added.) 
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eg 
bet thet certeotin erivres, rat heirs sunicheable under the 
Littorel “tetets perel lowe, ore crimes over whick the 


wercehip’s flec=Stete hae exolysive mrisdtction. 2 


(c) lexvritortel Stete. when a member of a visite 
ing neval force commits a crime over whien oniy tne 
territorisi otete under international law nas jurisaic- 
tion, the territorial State under international iaw has 
exclusive jurisdiction over tnat crime. inus the PAs 
otatus of .orees Agreement provides that 

ine authorities of the receiving state shell 

heve the richt to exercise exclusive jurisdiction 
over senbers of a force « « « With respect to 
effences, includcine offerces releatins to the 


sacurity of that state, punishable vy tg, Law 
but not by the lew of the serdins stete. L 


be Loncurrent jivrisdiction. when each of two otates 
has, under international law, jurisdiction over a vertice~ 
ular crime, then these two States have, under international 


law, concurrent Jurisdiction over that crime. for 





oT “tne military authorities of the sending 
State cnali heve the right to exercise exclusive jJurise- 
Gicticn over persons subject to the nilitery lew of that 
State with respect to offences, including offences relate 
4ne 80 its security, punishable by the law of the sending 
State, ut not by the law of tne receiving state." 4.70 
Status of iorves Agreement, art. VII, para. Zia). 

Qh 

oF et, VII, pera. 2(b). 
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exeuple, whan « serieur srine (2 committed or Soor’ e 


visiting werehip or eshore “yy @ member of 9° visiting 
eracé force, the vYiciting em@ ferritortel Shetek offen 
heve oonsvirenss jurietictian. in ilsed States v. 
Stnterr,°> the etenesdg wes firet jeilet for his ocanénot 
ix, Garne4e yp the Conedten ontherttian en? after his 
reheese wae trie? end comricte? Sy an freer oceverel court~ 
mertin? for the seme comAuct. He then reteed the “oumc~ 
tion of cavble jeonerty” before the "nite’® Stetes Court 
of Filitery ‘onaols. Juace Letimer atoted for the cenrt: 


- heve here two severelieortics, deriving power: 
from different sources, and capable of decline 
with the Seame subject setter within the aenre terri-~- 
tory. United States v. Lenza, 260 US 377, 43. S Ct 
242, 6? Let 224 (1972). Asmining for the moment 
that there was but one act cone by the accused, 
international] lew hes lone recomized the norsi~- 
bility of the existence of two concurrent jurisdice 
tions, 1 OSpvenhein, Interrationel iaw, 7th 
(leuterpmcht's) eG. 8B 145. In this ease, jurise 
diction in the United? States springe from its 
verscnal supremacy over the tndividuel, while 
Ceneadian jurisdiction 12 founded upon its 
sovereignty in the place where the offense oce@- 
curred, © 





VSCOM) 330, 20 om 4G (1955), 


POA, gt 336, 29 OMAR at 52, 
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7. Tie Tricor: Licht to Teemise Conourrent Jurtadiohton. 

& Meriiy. When © @eTows cries Le cameitte? or 
yoartt «2 yisitaag werelap or by A aimbot Of 2 Tieitinge 
neve. foree eghare and when She visitinc end territeric: 
Steten “och osserts its right te exeretec ite eenenurrent 
jarimdiction over auth crige, there erleer on irtermee 
tliome2 semflies of juristiction, Ts Yeealre this serflict, 
the question suat he asked: chidgh Stete hes the spimer 
Fight £9. Seeroiss. {£8 sconeyrrernt iu ri sdiotior’ This 
quasticn ‘2 tn feet tho prircipel question unser consife 
eratior ir this study. Comternine crimes committed an 
voard Tiriting mershent chips the United Stetes Suorame 
Court beg eid 

here ie not entire agreement smonc netions 

or ihe writers on intermetionel lew as te wnicn 

govrreigqrty should yield to the other when the 

jurisdiction 1s asserted by both. !7 
Tnis erme observetion could he mede soncerning crimes 
committer on hoard visiting werships. Although this 
question has not infreauently heen framed -- #shich otetes 
nas Juvieciction? -<— such question as framed, it will he 


seen, not only is lexelly incorrect but confuser the real 





” 
‘wnited States v. Flores, 269 U.%. 1° 158 
(1933). , — 
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issue. Thur im Mintstere Public v, Korekte,25 the 
Eesyptior “‘ixed Court of Cassation, beings careful to 
Gistinsvish hetween 9 Stete's conevrrent jurisdiction 
and a State*s vrimary richt to exercise thet jurisdice 
tion, “noirted ont thet it was not a ovestion of the 
existence of Jurisdiction, for each sovereicn State 
possessed and preserved its own jurisdiction, but of 


the exercise of jurisdiction. . 059 


>». International courtesy extended by one State. 


When one State with Inrisdiction extends to another State 





with jurisdiction whet has been called “international 
courtesy," the auestion -- Which State has the primary 
right to exercise its jurisdiction? -- hecores moot. 
For example, "where the offence is a minor one, it is 
usual /for the territorial State/ as a matter of comity 
to hand the offender over to the (visiting warship's/ 
commanding officer for disciplinary action."?? Thus 


Halil states that 





8354 xea Court of Cassation, Dec. 11, 194, 57 
BULLETIY DY L®GISLATION ET DY JURISPRUDENUR EGYPTIENNES 
66 (1944"45), /1943=457 ann. Dig. 120 (No. 34). 


Sila, at 67, [19430457 Ann. Dig. at 121. 
(Zuphasis edded.) 


POSRIRALY, LAW OF NATIONS 269 n.2_(6th ed. 
Waldock 1963) f/hereafter cited as BRIFRLY/. 
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“=e ateeckto® 46 Preet Tebele Gapetre to 
thet . «6 « im Case of pinog offences, such es 
Sen emcs?, the effemsor ie sienir isteiral 


until he cen be hended over te a supertor offt~ 
eer of The Shins to Waick he is ss? tiie ile 


Gone as o matter of Courtesy? 
On the otner hand, wnere the offense 15 gore serious 


internctions] sourtesy is less frequently pccorded to 


the visiting state.’“ It te not unusual, however, to 
find imseteances where international courtesy has been 

aceorde. >y the territorial otete in cases involving 

Very scrlicwy offenses. Thus Colombos reports that 


in -eptenber 1926, when a seaman of the |,%. 
Sestroyer marker die? in Snelend es am reenlt or 
wourds peceilved in a shooting affray vitn another 
Sohn of the i.2. destroyer Lerincr in the mt- 
Svirte sf uravesend, the Sritish Government 
eontertec, on the enplication of the America 
Aghetoagor in lenéen, and es a azatter of inteare 
netionsl oourteey, to hend ovtr the culprit to 
She ‘eerliean authorities, elthoven he had alreniy 
heer ceanvicted by a coroner's jury of “wilfvl ourder.“ 
In the statement isened by the Nene Seeretery, the 
Opinriosr af the Oritish Goverment was exprectcd 
thet “te the suecileal circumstances of thia onse, 
@ “nited otates tribunal wonid be the more cone 
verlent lourt,” partiovierly in view of the 
“espurence given by the Amhassader" thet the 
eauilty operson would be dealt with in aocordance 
with the u.S, Wavy Courtemertial Remictions, 
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ra Le, Law oF NATIONS 177 (4th od, IBuD), 
5 HEL, at 3$5 De? sf? 
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state hea in mine the fact that both the eccused 
cm 7 Bia, Sam Py; rar += Mess he TF Ah ey »_» ?° - P er 


and that = 0 British subject was directly cone 


0) «ees | hs 


Ce Salyer by one shete of ito sient. If, of 
course, one of the two “tates with coneurrent jurisdic 
tion weliver its right to exercise thet jurisdiction, 
then the queition -=- .hich State has the srimeary richt 


to emarcise its coneurrent jurisdiction? -—- also hacanes 


moot. in United vtstes yy. Mlores, the territorial ctate 


failec to sssert its right to exersise ite coneurrent 
jurisdiction over flores’ crine foprecieting that tne 
question ~~ hich State, Pelriun or the United States, 
hes the primary right to exercice ite conourrent Jjuris~- 
Q@iction? -~— wee thue rot before the court, the “rite 


Stetes siprene Court noted: 
/ peleten a different cugstien, not pre- 

sented here, ° arise when /the right to exercise 
ite corcurren Iuriséletion over an effense con 
mitted on a forelan veesel fs aeserted by the 
Soverwlionty in whose waters it wee tying et €h 
tine of ite cormmisaion, since for some es 
thet toriséletion moy be regerded as conaurrent, 
in thet the courts ef either sovereienty may 
try the offen 
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C. josbiiity ot ope Dtete to emertiog ifs Jurice 
diction, -f ove of the Sr Cfeter with oonavrrent 
jguriscioction 48 vuneble Tor one cf © number of veesons 
to exereifve Ltée Juriedictiop, ther the cuershan #= whan 
wtate hea the primary right te exercise Ite semenrrent 
juricdicotionl ~- alse ke moot. 

Oo Benfliet Of jJeriaaiistion eriaed, for «ample, 
Wien 2 ay witmece a0 Wnyeically Leteted where one of the 
two States vith coneurrert fortadtetion her no right to 
uerve ite orininmal preeess, “wre Lort 4tirtn, = Coons 


Oe” fh ae y Valea tr, ato tandk + 
ad - w wemtjtaent ix he reoaotyin The Strete: weasitead 
the rublie ship and comiitted theft, and returned 
SO 3210Ke, 1% te sonceliverlc thet whem he wea are 
rotted on shere and shore witnesres vere necessary 
Go preve feelines with the stoler geod" ont Lien 
tify the sffanier, would the local Courts have no 
jarieaiction? What is the —— af the snelic 
shin to doa? Cari hai claim So have the Loce) 
national surrenders ¢o hin? “Ge uma hove. RY 
Shee to the. WETMESSAS = ~¢ 
iA. 
Gee ROE 


tne @ase 






| ae + ees iy “HORT 2 
2» Jasemetiowii ie resolves an interme tional 

gone lich of Jurisiiction, cheng hevever, two Steter 

with covenrrent juriediation over 4 crinea each estertE 


its own commurrent juriseciction over thet ¢risne therm 





I Re 


‘ke 
72/T9297 A.C. at ceenecis C12 7e#4Os Ann. Dig. at 
266-70, (Uupheris edded.) 









”~ 
nae eyed ete, 

Ft 

_—s > tale & te ee et ote ae mab 

ho — wmettte off ote emir aa? (men & 

PF wrtraes Wt + itor Pals Tmo ae 

| Pag © wre we 

pale =f panels mttetinizat <2 Eee 

ont 
‘* wT art pany teste SF nije “et 


en ee ae seen, Sere 


_ = 







~~ 








a 


34 
Gevelons on intemationsal conflict of jurisdiction. In 
eech such conflict theme is =-— or srowlt he -- a role of 
internstional lew thet ome of the Stetes ne4A waived not 
ite jurisdiction over the crime *wt its richt to exercise 
thet jurtediction. Thus in Anne ve Ministere Pubic? 
the Feyptien “ixed Court of Casseation observed: 
‘Athout doubt the jurisciction of tae terri- 
torial powar arising in accordance with its ow 
law® ig subject to the recomsnized risnts of the 
foreien silitary eutnorities in suestion, sut 


_— in apenas hae vee + © Linite toposes oe 
fori risehotion. 


Dean Grecory records such an international conflict of 





law which wes so resolved at the turn of the century. 


Li/n 1900 the question arose between the 
governnents of the United Utates and Japmn, in 
the ceze of the cenend for the surrender of 4 
mar on 8 United States rovernment trensport at 
Rape s!:1 L8ic/, charged With @ crine committed 
upon & Japanege on board. Tne local officials 
were denied the right te arrest, and, on the 
representetions of the minister to the Japenese 
government that the shiv was a transport helong- 
ing to the United States goverpyent, want of 
jurisdiction was acknowledged . 7: | 





RS eee 


96, ine Court of Caseation, Dec. 13, 1943, 57 
BULLETIN CE LEGISLATION BT DS JURISPRUDENCS TOLPTIENNES 
52 tg pe hititie Digie 115 (Bo. 33). 
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RULES OF JURISDICTION OVER CRIMES COMMITTTD OF ROARD 
VISITING WARSHIPS 


TVO VOLUTION of + oll ALE. itt. =4 or TI3TRS ~~ onr "pd 


er 


de Dumonrnan Soniinent 


a. Origin of the gectringe a. 
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43 not girprisinge that at an eerily end unrecoréeé dete 
military forces "visiting beck evd forth serosr the 
face of the “vuronean continent seme to be accoridee that 
freefoe from local jurisdiction clenifiec by the term 
“exterritoriality." It anpsers, reperte Mell, “thet 

the fiction of the exterritortel ity rt of on eroy hae come 
{nto exinternce, end Seems to heve heen recornirec, in 
the tire of Reldus (circs 100), " Consi@erinc the 
concertreted netioneal presence end power evifernt in the 
visit of a wershlp in foreign waters, it wovld net be 
surprising if the fiction of a visiting wership's exter- 
ritoriality nad come into existence eat an even earlier 


date. 








leore properly the fiction wee one of territorieg 
Selity. ‘48 the term “exterritorislity” is understood 
todey (i.e., freedom from the jurisdiction ef the 
territorial State), the visiting army's exterritoriality 
was @ fect, not a Fiction, 
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the tribunal of the nation to which the wer 

ship velongs, and are tried eccording to the 

laws ef that nation. 
Thus, in Ortelean's view, the visiting warship was a 
temporary enclave ef the visiting vtate, surrounded 
by but yet completely without the littoral State's 
territorial waters. while the visiting state nad 
exelusivya jurisdiction over g)]] crimes committed on 
boam its warship, the Littoral State nad neither terri-~- 
torinl jurisdiction with respect to any of these crines 


nor the right to serve its criminal process on board. 





This doctrine, sometimes also referred to as the 


“Pranch rule, “© the “high doctrine of exterritori«- 


8 


ality,°? the “extreme dectrine of exterritorislity,° 





SY ORTOLAN, REGLES INTERNATIONALES ZT DIPLOMATIC 
De. LA Wes 233 (39rd. i ), aS trenslated in Gregory, 
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———— ans, AMY « Di ge 264, 268° (Noe B87}. , 


8a. at gs f49306007 ann. Dig. at 2676 
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was thé potrivd, Cor eioesie, WNidi a fidazted. is 
189S bk Car sue by the influential Inmetiatute of Inter- 
nations] iwe in the following “remplatton™: 


= ch and offenses committed qm Sopre Chear 
Lwer/ Thies or on hosts belonging to then, whether 


by Geakec! of the crew, or D7 ens oVluTe on DONTE, 
Sheil cone — the juriedict jon of the courts 
oF i tion €5 which the ahip belong #n? shail 


SM Ea eerer ake ee ND 


LLSCA, CRTEAVATIGNAL LAN 232 (4th ed. Beker 
1908) oauees cited as MALLEOM/ . 





L Ser @ brief Atscussion of Cortinentsl preetics 
ane writings up to the enf of the ninetenmmtn century, 

see HALL aii; alt 5, Sor Lord Chief Justice Cockberm'ts 1876 
G@ymmlysis Of the position of Puropean writeiw on tne doe= 
trine of oxterritoriality, see note 72 snore. “he 
poeition of Beer de Vattél, tha Swiss publicist. in dis= 
cussine the netionality of children born et sen he wrote, 
“If chilf@ran ere born on @ vettel belonging to the 

poviem they mey he = as born within its terri- 


Hatlon ai sortiona ri Lix (eerie. especialy Wien 
they @re upon the high seas, Fince the Stote a ~~ 
jJuriediction over ont ant since a COnROn cua . 
duriscictijon ova: | sel_ is retaing Yer_when 2. bbe, 
vessel i: in uotape miniost to the iurasdiction of 
ae ebete, all chiléren horn upor the vessels of a 
ation ere considered as borr within its territory." 
iI VATTL, Lan OF NATIONS bik. Le Gis KIX 216, ot 83 
(Carmecie Inetitute of szashington "The Classics of 


PRBGEPSS 1 Ona2 fers Sanda. 1916) fhereafter cited os 
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be judged according to the laws of that nation, 
whatever be the gasionelity of the perpetrators 
or the victims.+ 


Professor Oppenhein’s following provision on this 
subject has generally been interpreted as supporting the 
rule that the visiting State has exclusive jurisdiction 


over all crimes committed on board its warships while in 


foreign territorial waters:+* 


The position of men-ofewar in foreign waters 
is characterized by the fact that they are called 
"floating portions of the flag-State.* For at 
the present time there is a customary rule of 
International Law, universally recognized, that 
the State owing the waters into which foreign 
men-of-war enter must treat them in every point 
as though they were floating portions of their 
flag-stete. Consequently, a man-of-war, with all 
persons and goods on board, remains under the 
jurisdiction of her flag-State even during her 
stay in foreign waters. .« « » « Srimes committed 
on board by persons in the service of the vessel 
are under the exclusive jurisdiction of the cone 
mander and the other home authorities. Individuals 









llinstitute of International Law, 
‘nine the Legs status ¢ nips ane ‘ihe Crews in 
‘ereicn Ps Se art. 16, para. 1 (Aug. 23, 13898), 17 
ANNUAIRE DE LYINSTITUT De DROIT INTERNATIONAL 277 
(1898), RESOLUTIONS OF TH® INSTITUTE OF INTERNATIONAL 
LAW 147 (Scott ed. 1916). Those apparently responsible 
for tne draft of these regulations were all from the 
Continent: Messrs. Feraud-Geraud and LyoneCaen of lrance 
and Mr. Kleen of Sweden and Norway. RESOLUTIONS OF THE 
INSTITUTES OF INTERNATIONAL LAW 143-48 (Scott ede 1916). 


125 oe, “Their Lordships have no hesitation in rejecte- 
ing the doctrine of exterritoriality expressed in the words 
of Mr. Oppenheim . « « o" Chung Chi Cheung v. The King, 
£193 AeGe at —— £19 33—4 ANN « Dig. at 267 « 
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who are subjects of the littoral ctate and are 

only temporarily on board may, although they need 

not, be taken to the home country of the vessel, 

Feat there, if they commit a crime on 
while Oppenheim expressly states thet the visiting State 
has “exclusive jurisdiction” over the “orimes committed 
om board by persons in the service of the vessel," he 
appears to imply that the visiting and territorial states 
have concurrent jurisdiction over the crimes of “indi- 
viduals who are subjects of the littoral State and are 
only temporartiy on board” when stating that they “may, 
although they need not, be taken to the home country of 
the vessel, to be punished there, « » » «* However, it 
is legally untenable for a visiting warship to be yith- 
out the territorial State's jurisdiction with respect to 
the crimes of the crew and whthin such jurisdiction with 
respect to the crimes of the territorial State's nationals 
who are tomporarily on hoard. hile Oppenheim's “exclue 
BSive jurisdiction” could be interpreted as meaning 
“primary right to exercise its concurrent jurisdiction,” 


a right which ea visiting State has when immune from the 





13% OPPENHRTIM, INTERNATIONAL LAW & 450, at 764=65 
(?th eC Lauterpacht 1948). 
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13 
territorial State's exercise of its jurisdiction, such an 
interpretation -- considering the context <-- would be 
unreasenable.*” Giving Oppenhein's provision? the nost 
literal interpretation, however, does not make him a 
proponent of the doctrine of exterritoriality to the 
extreme thet Ortolen stated the doctrine. As Sarton 
observes, "/T/he stoutest protagonists of the theory of 
exterritoriality as applied to the jurisdictional immuni- 
ties of visiting forces have not applied the principle 


behind the fiction to its logical extreme, "26 





l“Lauterpacht, however, gave some support for 
thie goncuxrxen’ jurisdiction interpretation when he 
stated in his annotation of ag lt provision, “As 
in other ceses of sd icti on: more 
may be by the State in questions” 
7656 mele Emphasis added.) “Jurisdictional immunity” 
relates not to “the State in question” having “exclusive 
jurisdiction" but rather having inounity from the exercise 
by another State of its jurisdiction. "Waived" also sounds 
in jurisdiction “for it is a commonplace 
that a foreign country cannot sive territorial jurjedi 
tion by consent." Chung Chi Cheung ve The King, 21935 
faGCe at » £1938—=4 Anne Dige at 267- 





15m Lauterpacht's final edition, he revised 
Oppenhein's provision to eliminate “For, at the present 
time there is a customary rule of International Law, 
universally recognized, that” and to add the italiced 
phrases a& follows; “The position of men-of-war in 
foreign waters is characterised by the fact that, 4n& 
» they are "floating portions of the flar-State. 
e State owning the waters into which foreign men-of-= 
war enter must treet then, Anchen. as though they 
ere floating portions of their flag-state.” I OPPENHTIN 
&50, at 3536 
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C. Degline of the doctrine of exterrisomiolity. 
The doctrine of exterritoriality has been on the decline 
for the pest century not only on the Continent but also 
in South Anerica which likewise has a Civil Law tradi-~- 
tion. For example, in the 1889 Treaty of International 
Penal Law, discussed above, five South American signn= 
tories apparently had no jurisdictional reason for not 
permitting each other to exercise jurisdiction over 
crimes taken place on board visiting warships where the 
offenders were all “persons not belonging to the person- 
nel of the warship. "27 In 1944, Judge Faloao in Jn re 
Gilbert, speaking for a unanimous Brazilian Supreme 
Federal Court, clearly recognized the correct lezel basis 
for a visiting Stete’s jurisdictional protection: 

{j/the teachings of Bonfils . . . fhe emphasizeg/ 
that the right of jurisdiction, which ts a cense- 
quence and an attribute of the risht of internal 
sovereienty, ie restricted by ex-territoriality, and 
0 » » explain that the latter concept is a 
fiction and thet 1t is more correct to use the 


term ‘inmunity from jurisdiction’, which denotes 
a privilege based on the necessity of saferuarding 





l?/Title I, arte 9, pare. 3, Martens NeksGe 
(2a ser.) at 43h, as translated in Jurisdiction vith 
E30 Ls APPe 3y 639 
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the State's freedom end independence on which 9 
rely ané depend the persons concerned . .. ." 


Re 





dnmunities. iIn 1880 Lord Justice Brett, spereking ef the 
exeuption accorded visiting werehips and other pmblic 
ships, seid that "the first case to be carefully con- 
12 Mershall'te 





don? has proved 
to be the Jesi siessisi for the rule of internefional law 





@efinins 2 visiting wership's immunity from the terri- 


torial stete's jurisdiction. The preeminence of Mersheall'ts 


opinion in the Schooner kxzchensce resulted not because of 





LEDIANIO DA_JUSTICA, Auge 21, 19%5, § Jurispru- 
denele at 1& Anne Dige at 85, 





lve Parlement Belge, 5 PeDe 1975 208 (1880). 
This has not always been the case. : : 
when the <ing's Advocate cited The Schoon 
Lord stowell, he asked, “where do you fin , 
and upon wk siven the source did not follow the preocee 
Gent. 2 Dod S Adme Repe “Sl, 862 (1820). 







2073 UsSs (? Craneh) 126 (2822 Daveattor referred 
te anc clitecé as The Schooner Fzchan 
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al but because “Norshell for 


a lack of mrilier precedents 
the first tine seve the rule its definitive expression 
and mocern legal form, so that from it we optain today 


the eclmowledged internationel law on the subject. °** 





re, a nerchant schooner formerly ovred 
by two ‘mrericans, had been seized and confiscated by 
Freneh authorities in 1910 after a voyage from Daltincre 
to St. Sebastian in Spain. The FPreneh corverted her into 
a worship et Bayonne and recommissioned her Le Belzou 
Won 52 wher foreed to put into Philedelphia for repairs, 
her former omers filed a libel menainst her in the United 





“lp.ce, United States ve Petera, 3 U.S, (3 

Dalles) iz (1795), Ketland ve The Cassius, 2 Us5. 

(2 Dalles) 265 (1796) (same case), In these decisions 
the United states Supreme Court held that a visiting 
warship “could not be libeled in our courts on the 
theory thet the property of a sovereign and indeyendent 
nation met be held sacred from judicial seicure.” 
ZIEGLER, INTORNATIONAL LAW OF JOHN MARSHALL 85 (1939). 

In another 1795 "“eace"™ federal officers of the New York 
Customs house seerched , A French warship, 
“and seized aras end emmunition on board of her belonging 
to the Freneh reyublic, any to be intended for ex- 
portation.” In answer to the French minister's conplaint 
that this search end seizure was “an infraction of the 
law of nations, which nothing could justify," the fPresi- 
dent said “that he hishly disapproved that a public veesel 
of war, belonging to a foreign nation, shoulé ve searched 
by officers of the customs upon a suspicion of Lllictit 
commerce; that the grounded of suspicion should nave been 
represented to the sonsul of that nations or the common- 
Ger of the vessel." 1 OPS. ATT*Y GN. 87, 90 (1799). 


C°RICGLERy INTERNATIONAL LAW OF JOHN MARSHALL 
86087 (1939). 
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States Dictrict Court in Philadelphia in «an effort to 
recover poesession. Marshall held that & public armed 
vessel of a friendly foreign state, having entered an 
Anericen port open for her reception, “must be considered 
as having come into the American territory, under an ine 
plied promise, thet while necessarily within it end 
demeaning herself in oa friendly manner, she should be 
exempt from the jurisdiction of the country. ““ 

In holding The Ezchanse exempt from the jurisdic- 
tion of the United States, Marshall reasoned that "the 
jurisdiction of the nation within its om territory is 
necessarily exclusive and absolute,” that “all exceptions 
e « « to the full and complete power Of a naticn within 
its own territorics, must be treced up to the consent of 
the nation itself,* that "this consent may be either 
express or implied,” that "all soveretens have consented 
to a relaxation in practice, in cases under certain 
peculier cireunstances, of that absolute and complete 
jurisdiction within their territories which sovereignty 
confers,” and that “this consent may, in sone instances, 
de tested by common usage, and by popular opinion, srove~ 
ing out of that usage, “4 





2311 UsSs (7 Cranch) at 147. 7*xa, at 136. 
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48 
To illustrate the validity of his reasoning, 
Marshall stated that there is "a class of cases in which 
every sovereign is understood to wave yeic/ the exercise 


of part of that complete exclusive territorial jurisdic- 


oe , "25 Marshall then discussed three such cases, 





The first case was “the exemption of the person of the 
sovereign from arrest or detention within a foreign ter- 
ritory. "26 The second case was "the immunity which all 
civilized nations allow to foreign ministers."*? Then 


Marshall said: 5 
A third case in which a sovereign is under- 
stood to cede a portion of his territorial 
jurisdiction is, where he allows the troops of a 
foreign prince to pass through his dominions. 


251d. at 137. (Emphasis added.) 
261pid. 271d. at 138. 


28Ty 1758 Vattel stated Marshall's “third case" 
as follows: “The grant of a right of passage includes 
the grant of whatever is naturally connected with the 
passage of troops, and of those things without which it 
could not take place; this includes .. . the right to 
exercise military discipline over the soldiers and offi- 
me. «(CeCe «CU VATTEL bk. III, ch. VII, §$ 130, at 276. 
Even earlier the Casaregis, the Italian publicist, in 
his Discursus de Commercio, "concedes exclusive jurisdic- 
tion to a sovereign over the persons composing his naval 
and military forces and over his ships, wherever they may 
be, on the ground that the exercise of such jurisdiction 
is necessary to the existence of a fleet or army." HALL 
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In such case, without eny express declaration 
waiving juriediction over the army to which this 
right of pessage hes been granted, the sovereizn 
who should attempt to exercise it would certainly 
be considered as violating his faith. 5Sy exer~ 
cising it, the purpose for which the free passage 
was granted would be defeated, and a portion of 
the military force of a foreign indenendent nation 
would be diverted from those nationel objecta end 
duties to which 1t was applicable, and would be 
withdrew from the control of the sovereign whose 
power and whose safety might greatly depend on 
retaining the exclusive command and disposition 
of thig_ foree. The grant of a free pasesare there- 
fore Amplies a waiver of ell ana Ze pers over 
i 






the troops during thelr pessage, and permits 
the foreisn general to use that discipline, and 
to inflict those aw ed which the gcovernaent 
of his army may require.“- 


It is clear that Marshall was here speaking of the 


territoriel State impliedly weiving ito right te exzer- 


Gise ita jurisdiction over the visiting State's eared 


forces, not of divesting itself of any territorial jurise 


diction and temporarily ceding it to the vieiting Stete. 
AS Mre Justice Story stated in The Sentiseine Trinidad: °° 


In the case of the Exchenge, « « « the 
exemption of public ships « « « « “was not founded 
upon any notion that a foreisn sovereign hed an 
absolute right, in virtue of his sovereienty, 
to on exemption of his property from the local 
jurisdiction of another sovereign, when it came 





2911 UseS. (7 Cranch) at 139-40, (Emphasis added. ) 
3920 UsSe (7 Wheat.) 283 (1922). 
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within his territory; for that would be to 

give nin sovereign power beyond the linits of 

his own euplre, But it stands upon princi-~- 

ples of public comity and convenience, and arises 

from the presumed consent or license of nations, 

that foreign public ships coming into their 

ports, and demeaning themselves aecording to 

law, and in a friendly ad || shall be exempt 

from the local jurisdiction. 3 
Although Marshell used the phrase “cede a part of his 
territorial jurisdiction, "9 in context it is clear that 
he meant this phrase to be lezally equivalent to his 
earlier phrase, “wave Lsic/the exercise of a part of 
that complete exclusive territorial jurisdiction." In 
ea “ceding its jurisdiction” situation tne visiting 
State, of course, would have exclusive jurisdiction 
over crimes committed by its military forces and the 
territorial State would have no jurisdiction which it 
could exercise, even were the visiting State (1) to 
request the territorial State to exercise jurisdiction 
over a crime committed by a member of its military 


forces or to waive its immunity with respect to such a 





lig, at 352-53. 


3évershali's statement has, however, been quoted 
as it stands with approval and without aualifying inter- 
pretation. Lake» BRITTIN & WATSON, INTSeARATIONAL LAW 
FOR SEAGOING OFFICERS 111 (2a ed. 1960) fhereafter cited 
as BRITTIN & WATSOM/ 





51 
crime, or (2) umeble to effectively exercise its juris- 
diction with respect to such a crime for some vractical 
reason (eege, key witness rot subject to the visiting 
State’a criminal process). On the other hand, in a 
“waiving the exercise its jurisdiotion" situation the 
territorial State would have concurrent jurisdiction over 
@ erime committed by a member of the visiting State's 
military forces whioh it could still exercise in any 
ef these unusual situations. 

be Ihe Heutalus end The Sitka. Marshall's 
had a profound effect 





on the rules observed in the United Ststes regerdins the 
immunities of visitins werships. One striking effect 

was the change in the rule concerning the service of 
Griminal process aboard visiting warships. The leading 
ease before The Schooner Exchanse arose in 1794 when a 
Sriticsh wership, Tho Nautilus, visited Newport, “hode 
Island, to take on provisions. The Rhode Islend General 
Assembly, having been advised that several Americans were 
being unwillingly detained on board, sent a delegation 

to investigate. Finding the ship*’s commander eshore 
unsuccessfully seeking provisions, the delegation obtained 
from hin -- while he was actins apperently under some 


personal constraint --— a letter directing the senior 
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52 
officer on boaré to afford them every cecistance. 1x 
Americens were found. After the ship's ocownender dis- 
@harged them, he was able to obtein his needed provisions. 
The British minister in *ashingten complained that “the 
insult" was “unparelled, since the measures pursued were 
GQirectly contrary to the principles which in ell civil-e 
ized states regulate cases of this nature."2? In his 
opinion to the Secretary of State, Attorney Ceneral 
Bradford wrote that "the lews of nations invest the come 
mender of e foreisn ship-ofewar with no exemption fron 
the jurisdiction of the country into which he comes" 
and therefore he “cannot cleim that extraterritoriallty 
which 15 ennexad to a foreign minister and to his domicil; 
but is conceived to be fully within the reach of, and 
amenable to, the usual jurisdiction of the State where 
he happens to be." Mr. Bradford further opined “that 
@ writ of hebeas corpus might be legajly awarded in such 





JIHALL 239 


Mh. OPS. ATT*Y GEN. 47, 47=48 (1794). (Smphasie 
added.) 
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33 
case, although the respect due to the foreign sovereign 
may require that e clear ecese be made out before the 
writ be directed to issue, "29 

The leading cease after The Schooner oxzchangs on the 
service of crininal process aboard visiting warships 
erose in 1554 when The Sitka, a price captured fron 
fussic by Great Britain during the Crimean kar, sailed 





25a, at 48. Mr. Bradferd reasoned thet “It is a 
writ extensively renedials and, in Bourn’*s case, even 
before the ho net, it was declared to be ‘a 
prerogative writ, and that it concerns the king's juse 
tice tc be adminietered to his subjeotses for the king 
ought to have an account why any of his audjects ge 
imprisoned, and ff eres: FO £ 2 FEO 266 
Henee it has been aouseed mS every pert -* the ing 
dominions -- to plecea usuelly privileged, end ae. in 
omiinary cases, the king's writ does not rune“ 1 OP5. 
ATT*Y CEN. at ho, Congress on June 5, 179%, strensthened 
the exercise of local jurisdiction over visiting ware 
shins by enacting e statute which provided thet in every 
case in which any process issuing out of any court of 
the Unitec States shall be disobeyed or resisted by 
any person or persons having the custody of any vessel 
of war, cruiser, or other armed veseel of any foreign 
prince or state, it shall be lawful for the President of 
the United States to employ such part of the lend and 
naval force of the United States, or of the militia there<- 
of an shall »e judged necessary. 1 Stat. 354%. In 1799, 
this statute was relied upon in part by Attorney General 
Lee in en opinion corcerninge The Ches 4 & Sritish 
warship. shen an effort was made to ree process on 
boara while she was lying in New York weters, the ship's 
commander allegedly "assaulted the ministerial offiser 
of justice as he was leaving the ship, by attempting te 
remove the plenk and throw him into the water." In reply 
to a Presidential inauiry, Mr. Lee, having considered 

generel lawa of netions, the treaty of London between 
the United States, and Creat Britain, and the laws and 
usages of the United States,” opined "that it is lewful 
to serve civil or criminal process upon a person on boerd 
a Brition snip-ofewar lying in the harbor of Yew York 
ee ¢ @ s” 1 OPS. ATTVY GEN « BY (1799 )6 
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5h 
into Sen vrenciseo fay with « British Mavy price crew and 
@® group of ussian prisoners on board. A California 
Stete court issued a writ of habeas corpus to produce 
the Ruesians in court but when the writ was served upon 
The sitke’s Sriticsh Navy cemmander he set sail and departed 
from California waters without obeying the writ's order. 
éhen this matter was referred to United States Attormey 
General Cushing, he opined: 
Our courts have .« « « alopted unequivocally 
the doctrine that a public ship of war of a foreign 
soverelon, at peace with the United States, soming 


into our ports end demeaning herself in a friendly 
MANET s is oxen apt fron ~~ jurisdiction of the 











ey» tie. 264 2 lng oo Wher the. 
oclen prisonerg/ renained on board that ship, 


ah '¢ $ 
her sovarsisn, - + « 2i/he cour 8 0 “the utate of 
alifornia had no jurisdiction whatever as to 

these prisoners._on board the Sitka. e « « The 
enip — he the a aanenen commends 


W25 threatened wit irvasion by & the Lo on courte; 
and, perhaps, it wee not only lawful, tut highly 
discreet in nin tg depart, and so avolé unprofite- 
able controversy. 6 
















36» ops, ATT7Y GEN. 122, 13032 (1855). 
(Muphasis. aaded. ) 
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It is especially sisnificant to note that while 
the fliret portion of Mr. Cushing's opinion is tut ea parse 
phrase of “ershall's ruling in The 2ehem 





the last portion of his opinion is ocleserly enolied to 
the doctrine of exterritoriality. However, “arshall’s 
ruling os to the ezexzption accorded rrance’s Le Salgou 
Yo, 5 wes based not upon an application of the 2octrine 
of exterritoriality but upon en application of what will 
here be called the “doetrine of Implied immunities.” 
“The extreme doctrine of exterritorleality was not in 
issue in jonoger onchemse »« » « and neither the princie 
Ples enmuncieted by Mershall ... nor his application of 


then, crpesre te suppert it,"77 





dectrins of exterritorislity was nut in issue six years 
later in Joleed Stetes yw. Revenge previously discussed. 
Sevans was convicted by a federal court in Massachusetts 
for e murder under 2 federel penal statute which previded, 
in part 
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Chu 4 Cheung ve The King, £19397 4.c at 
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that if emy person .. . within any fort, 
arsenel, dockyard, magezine, or in Der 


DLLs or district ~ | rants pander the, se 


i) 
cone 4 = the orime of | | murder, each person 
eee beige thereof convicted, sheli 
auffer hast. 









The sovermment was represented before the (mited otates 
omen Court by Mr. Henry Wheaton, soon to betone Ameri-~- 
ean's most eminent oublicist. The narrow avnestion before 
» whhle liy~ 
ing in Gesten harbor was “any other place .. . under 

the sole and exolusaive jurisdiction of the United States,” 


the court wee whether or rot The 





Wheaton relied heavily upon the doctrine of exterriterial- 
ity anc the views of Vattel and Casareris to bolster 

the governzuent's interpretation of this penel statute. 

His brief stated, in part, that 


Li] ne offence was committed on board e national 
Ship of war, which, together poe the space of 
water she oceupies, Ls a | 
in a port of a foreign country . » A nationel 
Bhip is a part of the territory of the soyeretan 
Or Stgte te which she belongs. A state fof the 
Uniey/ has no jurisdiction in the territory of 
the United Stetes. ‘Therefore it has none in e 
Ship of war belonging to the United States, The 
exenption of the territory of every soveresisn fron 
eny foreign jurisdiction, is a fundamental princi- 
ple of public law. Thle exemption is extended by 
comity, by renson, end by justice, to the cases 
@ e « OF am army, or fleet, or ship of war narching 





3°16 U.S. (3 Wheat.) at 339-90. (Smphasis added. ) 
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throuch, milirg over, or stetioned in the 
territory of another sovereign. Ifa Ig 
sovereion, or his minister, or a forele ship 
of war, stationed within the territorial limits 
ef « rerticuler state of the wnion, is in cone 
tenplation of lew, extraterritoriol and 
independent of the Jurisdiction of that state 
must be the exmmy end navy of the 
Unis ates be exempted from the seme furisdic- 
tion. if they were not, they would be in a 
worse situation than those of 2 foraign power, 
who are exempt both from the stete end netional 
jurinadiction. Vathel says that the territory 
of a nation comprehends every part of its just 
an? lewft:1 poeseasions, He also considers the 
ships of a nation | 
harritory + + * «/ 


Attorrer Genoral arecred that 





a whlic shiv of war, a8 well Dra the Space or 
yer 7 rw . x a 
























7 . §an oO 
the Uni ted “okab 3° “te O1 one thet the clrcult 
court of hassechusetts district, had exelusive 
Cognizance of this offence, whicn was committed 
out of the juriediction of any perticuler stete, 
and in a place under the sole end gRctusive 
jurisdiction of the United States. 


Marshall rejected the argurents of ir. wheaton and the 


Attorney General, reesening thet “the abjects with which 


the word ‘place’ is associated, are oll, in their neture, 





39a, at 3bGeb9, 
“Ore, at 375 
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ue tarritertel’”) ong that when "the words ‘other 
place,* or ‘dictrict of coumtry,’ were etdet .. . the 
context shows the mird of the lerisleture te havo heen 

fixec or territoriel objects of a siniler chareater, 0? 


Tt ie siemificent te note thet Wheston incluéed 


in his Interutionel Lew only the statenent that Vattel 
*“somslcere the vessel of o nation snag" as 





nfbly 


portions of its territory end the etotement -- citings 


Casarecio as euthority -- thet 


* forvicn enmny or fleet, merching throuch, 
eailins ever, or the territory of 
another state, with whon the foreign sovereien 
to whom they belong if in amity, are « 2 » 
exempt from the civil and criminal jurisdiction 
of the place. 


Net incinded by Wheaton in his internatione] Lew were 
the following statementa of tne doctrine of 





"Lia, at 390. (Saphasie added, ) 
"219, at 391. (Emphasis added.) 


‘3me “on the high seas” quelification was not 
made in dheaton's brief, 


WuveaTON, INTERNATIONAL LAW § 106, at 142 (8th 
eG. Dane 1566) (Carnegie Mdownent for Internetional 
| “ane Clasates of International Lew® No. 19, 
1936) /hereafter cited ag WHEATOY/, 


“Sra, $95, at 126, (Suphaeis aaded.) 
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59 
exterritoriality set forth in his earlier brief in United 
3 Ve Cvs g 

Li/ne offence was committed on board a national 
Ship of war, which, together with the space of 
water she ocouples, is extraterritorial . .. when 
in a port of a foreign country . . -« « A national 
ship is a part of the Sane ee of the sovereign 
or state to which she belongs. 6 

Mr. Cushing's 1855 statement of the doctrine of 

exterritoriality in The Sitke stands almost alone in 
American law. Occasionally jurists ond writers state 
whet superficially appears to be the doctrine. Yor 
example, “r. Justice Gray in his dissent in Tucker y. 
Alexendrotr’’? quoted with approval the following stete= 
ments by Judge Phillicore of the British High Court of 
Adniralty: 

Long usage ané universe] ouston entitle every 
such ship to be considered as a part of the State 
to which she belongs, oat EP be exempt from any 
other jurisdiction . . e¢ « 

The briviless ts extended, by the reason of the 


thing, to boats, tenders, and all appurtenances of a 
Shiv Of wares « 9 





“616 U.S. (3 Wheat.) at 348, 7183 U.S. 424 (1901). 


4874. at 457, citing I PHILLIMONT, INTIRNWATIONAL 
LAW 476 (3rd ed. 13889) /hereafter cited as PHILLINOSZ/, 


“Iria. , citing I PHILLIMOR? 479. (lmphasis added.) 


7 


<efi= «t sabi cattoes oho al awl bet GhLiatvedteseten. 


? 
























a & igaet ow S00 t fad teow 6 => © 
Yo wep en? dtir polar & ugh 
SS ee oo. 40 - “ _ 
ihe oe aR 
. 2 ~ un 





to antetoos said 39 amvmegere ett + 
nh sande, remnae, Sarr gall. oe 
“ary pandiow Cow Betty 1 
TW! senkrvef, mil ef of krenaue 
sLmmal ot eanere 024 mt 

eters pateoL(ot nat Lerwranns se 

me rae min mavtend wat 






















+1 Dek! And stow eaeT Mt tele at 
acini eae alti 


| chahde SPAdetest) 05 AAORELNES sonbiilite wees 











60 
Ana tr. Justice etene in Imited States v. flores, previ-~ 
Quély Ciscussed, stated: 


[It Le true thet the erlminal jurisdietion 
of the United States is in general based on the 
territorial principle .« »« « » it that prinsiple 
nas never been thought to be applicable to a 
nerelient vessel which, for purpeses of the juris- 
diction of the courts of the sovereianty whose 
flee it fiies to punish crimes committed upon it, 

part of the territory of that 

SOVeTO Len by end not to lese thet character when 
in naviceble waters within the territorial limits 
of another severeLenty. 


Jami Captetn oilliem Cc, limeee, YON, recently wrote: 
Athough the eoncept that snips are 
considered to be a "plece of e territory" of 
the soverstion whose flag it flies has long been 
rejected by the international community, it is 
atill eccepted and applied to warships and other 
“public ships" which are gysaged golely in the 

Service of the sovereign. 
Generally, however, by such lenguage the jurists and 
writers do not intend to expound the doctrine of exter- 
ritoriclity but mither to point cut thet for jvuriscis- 
Sio0a). purposes only sn Americsen vessel is being 


assiniletec to American territory. As Garton peints outs 





30255 U.S, at 155<56. (Duphosis added.) 
J2545 3. 7, 8 (Merehenpril 1960). 
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The expression Ji.e., “the traditional 
language of exterritorialit is now used some- 
tines as a convenient legnl abbreviation for 
jurisdictionel immunity, and, if ees Stee 
stood, no objestion can be teken to 1te7* 


3e British vomasiweri th. 
a she Ulstorios Letter. In 1875 “a great outcry 


arose is Onglend when . « e the Sritisn Admirelty issued 
a circular cirecting captains of the Queen's ships to 
surrender fugitive slaves whe came on beard their veeseis 
in the territorial waters of states that authorize 
slavery. ”>- Sir Willies V. Hareourt, then ®hevell Pro~ 
fessor of international Law at Cenbdridge and a Member of 
Parlisment, attacked the Admiralty’s instructions in a 
letter siened “Historicus”™ to Ine Times of London stating 
he hed seen 

sntaiete tomantta ef 4 patie thite aun i semaiie 

and things on board of it, from leeal jurisdic- 


tion and the operation of the loenl lew when Lying 
in the territorial woters .. « has been treated 





JSLASRENCE, INTERNATIONAL LAW $8 108, et 232 (7th 
ead. «infield 1923) Zpeveafter eited as LAWRENC?7/, 





es © Coubtifel proposition. TI hed eaxrteinly 

supposed that in the whole range of public 

lew there wes no pesition vore Tirnly estah= 

lished by authority, more universally adritted 

sy Corermmernt?s, or one which hai bee core 

conpletely accepted in the intercourte of Pm 

Ltnter mc unquestioned end unqueretionerLe,? 
Professor Sercourt unfortimeately overstated hin case, 
for, shecrwetd iom Atkin in 1939, the Segietrar in 
Aa@mirolity's repert en the centroverry “treated the dore 
matic eceertion of *Historicus’® end hie authorities to a 
mertilear dicsection to which the econelusions of a shewell 
Professor cem weldom heave been a" 
1575, for exomole, The Prins aes furnished a 





precedent mut unfortunately not one suyverting the vosi= 
tion of “lNistorieus." The Duteh warehinp, bedly denased 
off the Scilly Islands on a return vorrze from 3Satevie 





Pt onene ni Cneuns ve ~ Ringe 9 L939) 2G, ot 
| 1936 Avne Dige at 267. ssor Twise of 
Dutom 00k the game position. “A Be of war har been 
termed an extension of the territory of the Nation to 

Which it beloncs « » » when it ie in a forsign port” 
and carries “with 4% a total exenption from the law of 
tke rt titory.” TsISs, LAW OF NATTOTS 8 158, at 229 


— i Cheung ve The Aang, £19397 4.c. at 
Ao eta hem. Dig. at 268. = 


_" Rodsen's Adme Repe 451 (1520), 
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63 
to the Temel, wee braweht inte Mount’s “ar br the aceis~ 
tance ef the sarter and crew of The joe, - Britian orig. 
When the "ritian sslvore eppliel for smalvior serviced, 
the Dubch sommamier treated their avpliertion “with 
umine Cicreess ond éoftanes, 297 Immediately -pon his 
refusal, © werrant of édeteiner wae cued out of the “ish 
Court cf *¢nirelty., Six months leter when the cern came 
for herring referee Lord Ytowell, then Gir eilliem Scott, 
Jutige of the liigh Court of Admiralty, the Ting’s Advo= 
eete arcuet, citing The Schoouem Exchenee. 

thet shins of rer must be understocd to scene 
into ports of a forelemn ceuntry by consent, 
which implies a teoit achnowledement of the privi- 
lermeo necessary for the seintenance of their public 
che recter, and amonrst others, that of freedon 
fron arrest on civil process. 5 
Lora sStovell ncknowledged thet the selvora' application 
for the warrant of detainer hed raised “sa delicate quege 
tion of jurisdiction in international law, which the 
Court was disposed to treat with all necessary caution"9? 
ena thot the court would have released Phe Prins Frederkk 
575g, at 4G4, J3 74, at 46306k, 
59 ta, at 484, 
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tied hil However, without over answering 
this question Lord Stowell proceeded to adjudce 6800 


plus expenses to the salvors, In fact this "delicate 
question of jurisdiction in international lew” was not 
answered until four years after the Uistoricus Letter of 
1875-6 

In The Gonstitution,°2 the United States frigate 
"Old Irensiges"© was sailing hone from the Paris ‘ixhibi- 
tion of 1876 heavily laden with machinery when she went 
aground upon the English coast off Dournemouth and hed 
to be taken off by an Pnelish tug. hen, however, the 
tug*s omer and the American coneul at Portsnounth were 
unable to asree upon the reasonable value of the salvace 
services, the ower applied to the High Court of Admiralty 
for en order to iesue a warrent to arrest both The Consti- 
tution ond her carso. Judge Phillimore held “that there 
is no doubt as to the general proposition that ships of 
war belonging to a nation with whom this country ta at 





69r4, at 405. Gly PyD, 39 (1879). 


62: is still ae commissioned 
warship in the United ‘States Yavy and is “homeported™ 
at the United Stetes Navel Shipyard, Beston, ‘‘assachusettes. 
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penes ere exanrt from the civil furiadiction of thir 
country °2 end "thet in the abmenee of precetont and 
principio,” ne could not tusue the warrant. ° 

As in the case of Th 





tion recomnieed in TF 


in liecht of the fact that a territoriel Stete’s right 


Ww) Wan very stont icant 





under internetional law to exereise itn jJurigdictior 
ever crimec comnitted on voard a visiting wearehip is 
Gtrectiy related to a visiting wershin's Inmpnitics under 
international law from the exereise of loeal furisdice 
tion. Judee Vhillimore hed earlier written thet “the 
same doctrine wonld probably he held by the Courts of 
Great Sritain”®> as had been stated in 1794 by United 
States -ttorney General Bradford, to wit, that “the lews 
of netion’ invest tne commander of a foreicn ship-ofwar 
with no exemption from the jurisdiction of the sountry 
inte which he comes." Aeninst this backerround, Judee 
Phillinore's ruling thet The Constitution was “exenpt 
from the civil jurisdiction of" Great Sritmin wee a 
Landmark decision. This wee not an unexpected decision 


| rp 
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OS, PHILLIMORT, INTERNATIONAL Law 8 349, at 404 
(24 ed. 1871). 
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for durins the Pugitive Slave controversy ef 1876 
Pnaillimore was one of the four eminent “nslish jurists 
who were "agreed in holding that the lews of e state 
nannot be forcibly executed on board on foreisn vessel 
of war lying in its waters unlees by order or permission 
of the commanding officer, 766 

c. Browm'’s Case. Even more directly releted to 
the question of the territorial State's right to 
exercise its jurisdisction over crimes committed on board 
visiting warships was the issue which coneemed liercourts 
the immunity from local jurisdiction of a fugitive slave 
who menaced to reach oc British warship visiting in 2 
State permitting slavery. lere Brown's Case? furnished 
a precedent but unfortunately also not one supporting 
“Historicus. “ 

In 18290 en English sea captain, having commanded 
a ship invelved in a revoluntery effair in the opanish 
colonies and having been imprisoned by Spanish authority, 
escaped and took refuge on The Tyme, a Sritish wership 
lying in the port of Calleo, Pern. The Admiralty asked 
Lerd Stowell, Judge of the High Court of Admiralty 





66yanL 26h, 


67, HALLECK, INTERWATIONAL_LAw 242 (4th ed. Baker 
1908) (hereafter cited as HALLECK/. 
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whether any British subject coming on board 
any -iele'S Ships of war, in a forelgn port and 
fron the judiceture of the ctate within whose 
territory such port may be situsted, is entitled 
to the protection of the British flies, and to 
be deemed as qithin the Singdom of Creet Britain 
and Ireland ?® 


Lord Stowell answered, in part, that: 


I feel no hesitation in declaring thet I know 
of no such right of protection belonging to the 
British flag, and that I think such a pretension 
1s unfounded in point of principje, is injurious 
to the rights of the countries, and is inconsis- 


tent with those of our own. The rights of terri- 


67 


tories are local, and are fixed by known and deter- 


mined limits. Ships are mere movables, and are 
treated es such in the general practice of 
mationSs .« « « « lhe common converience of 


nations has for certain reasons, and to a certain 


extent, established in favour of foreign ships 
of war that they themselves shall not be liable 
to the civil process of the country in whose 
ports they are lying, though even the immunity 
has been occasionally questioned. Sut that 


individuals, werely belonging to the seme country 


with the ships of war, are exempt from the civil 
end criminal process of the country in its 
ordinary administration of justice by getting 

on board such ship, and claiming whet it called 


the protection of the flac, 18 8 pretension which, 


however heard of in practice occasionally, has 
no existence whatever in principle. If the 


hritish flag converts e man-of-var into a Sritisn 


territory, the flag of other nations must be 
allowed to possess the same property in their 
marine; for there is no principle whatever that 
can be appropriated exclusively to the Sritish 


fl@sze « « © « ‘I am led to think thet the Spaniards 





6854, at 243. 
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would not nave been chargeable with tllegal 
violence if they had thought proper to employ 
force in takings this person out of thea 

vessel . « « « 


Fortunately for Brow, The Tyme's commending officer 
refused the Spanish demand for hid surrender and brought 
him home to MInglend, viewing the ship's position more 

in the light of that advocated by counsel in the 1637 
ease of The Victory: 


Thet, @s well by the lawe of nations and the 
seas, as by the use and custome observed and Kept, 
time beyond the memory of man, the ship or shipps 
of any King or royal fleete lying or arriving within 
the jurisdiction of any other prince or potentate 
in leasue and amity with the King, owner of sucn 
Sshipps or ship royall, ought not to be visited, 
molested, searched, or avestioned, criminally or 
civilly, by the officers of that prince within 
whose jurisdiction the said shipps or ship ere 
» « « and by the said lawes and customes, and by 
the right and power of the imperiall crowne of 
England his Mejesty, and his noble progenitors, 
Kings of Snglend for_tines oe ieetad a had 
the said preminory /sics, ay» preeminencg/ and freedom 
aclnowLledged and yielded in all ports and havens 
of princes, their allies, that their royeji shipps 
and ship gf any of their royell natives /sic, aye 
majesties/ have .. . bin held free, enc so acimow- 
ledged, from eny such arresting, entry, visitation, 








6914, at 243485, “Lord Castlereagh's instruce 
tions to the British minister at Medrid scorformec to the 
above opinion, bet Lord Palmerston in 1049 expressed a 

trary beni Gregory, J 
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and sSemrch, in ae full e@ menmer es if? they nad 
bin within whe ports and havens of their owne 
dominions. 


a. In 1876, following 





the outcry raised against the Admiralty’s fugitive slave 
cireuler, ® royal commission was appointed to study the 
lmmunities from local jurisdiction accorded by interne- 
tional lew to a visiting warship and those on board. 
Unable to @sree on what exactly these immunities were, 
a nunber of the commission's eninent lawyer-nembers 
attache. menorenduzs to its final report. That of Lord 
Chief Justice, Sir Alexander Cockburn, disecuesinre the 
whole question of the exterritorielity of ea visiting 
warship, hes sines been described es “worthy to be com= 
pared with the judsment of Marshell" in The 


Sxchance. ‘+ 
and Continental precedents’ and “after controverting 





éfter reviewing the conflicting British 





79,am, Ct. Labels 92 (No, 258), reprinted in 
I MARSDEN, DOCUMENTS HSLATING TO LAW AND CUSTOMS OF 
THE SEA 496 (No. 1637)(Publientions of the Navy Records 
Soctety No. 49, 1915). 


ons Chi Cheung v. The Xing, £3.933/ AeGs at 
172, £1933-40/ Ann. Dlae at 267. 








720ne quoted Casaregis (170), 
; Iubnmer (1759), De. 3 Bat 

Lenpredis Pinheiro= erre.ra; Keuni : ore Stowell’s 
ce to the British Gevernment in 1820 in Brown's Case} 
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the view which feveur camplete orterritorislitv, and 
pointinc ont the difficulties end, irdeed, absurdities, 
to which the doctrine Leesa, "7 the lord Chief Justice 
states: 


Me mle which reason and food sense would, as 
it strikes me, prescribe, wouid be that, as regards 
the Ccircivline of a foreisen ship, and offences 
committed on board as between menbers of her crev 
towerds ore arother, metters should be left entirely 
to the lew of the snaip, and that should the offender 
escape to the shore, he should, if taken, be siven 
up to the commander of the ship on demand, and 
should be tried or shore only if no such demand be 
made, Gut if a crime be conmitted on board the 
Shin upon a local subject, or if, a erime having 
been comnitted on snore, the criminal gets on 
porard © foreirn ship, he snould be siven up to the 
Locel euthorities. In whichever way tne rule should 
be settled, so important a vrinecivle of interna=- 
tioniel lew ought not to be 4 ‘ghia te remain in 
its present unsettled etate.7 











Wheaton; liertefeullle, Des Droits et des Jevoirs 


wBbbon atin Ortolan, ABA he Sluntsohii 5 
ers anc Calve. Of these, Juber, Heutefe ille, 


GOrtelan end valvo support, in his view, the hish doc~ 
trine of exterritoriality, Casareris and heaton are 
noncommittal, the otheys are against the doctrine.” 
Ig.» at —— £19 38—4 Ars Dig. at 267-68. 


?3Chmang ir Cheung v. The King, £19397 A.c. at 
tweed £1939-40/ Anne Digs at 268. - 
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olLiowiag the lew! of Coartuern, Pritich publi-+ 
cists eneh se Mr. Gett,?> Drs towrenoes , 7° Judge tawer,?? 
end Profeseer Triwriy?® eet forth their om reasont fer 
d€iscamtiing the fiction of axterritoriality. The remecns 
set forth tn Swkarte® finel revtstor of “afor Ueneral 


Nalleck's Intemational law sre empeelially cayent: 


The tueory thet a ship of war 49 © ocontime- 
tion cf the country to whieh she belongs, is 
eztrme-territorial, an’ as much is entitled te 
absolute bhamunity from foreien lew, has heen 
misec by some writers: mt 16 4¢ submitted thet 

extre-territoriality’ 4s obviously a fiction 
end thet 4t belones to the well<mom ¢elnes of 
legal fictions, to the imacinery slass of absolute 
rieite, which pleaved an inportant part in their 
Gey, tut which, when confronted by facts, had to 
be gunlified by exceptions and distinctions wmttl 
at lest limited and relative doctrines have been 
Substituted for them. Useful, no doubt, the fice 
tion once wes in founding a claim for some 
exeaption before the general internntionel stetus 
of “:repenn States wes metured, and no certain 
curtom could be eynenled to: but now it server 
oniy the purpose of bessing the question that the 





| (KP LL, INTERNATIONAL Law B 57, at 166 (1st ed. 
1889). The reesons eet forth here ere renested without 
chemge in all elght editions of HALL. 

7. AWAENCE 4 107, at 228, 

772 MALLECK 23233. 


SenTeRLY, THR LAY OP KATIONS 120 (1st ed. 1928). 
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ship of war is exempt from the foreircn law, the 
ergumernt being of this kind: Why is the ship 
exenpt from this foreign jurisdiction? Because 
it {s extraeterritorial., why is it extra-terri- 
torial? Beceuse it is exempt from 2ll foreign 
jurisdiction. The fiction of extra-territoriality 
che recteristically deries the essential fact that 
the ship in the foreign port is within the 
territorial ambit of another State. It totally 
4gnores the existence of that other State, its 
inhabitants, its Government, its lavs, its 
interests, its powers, its rights, its duties; 
indeed, 1t may be said to tmnore all foreign 
Jtates whatsoever. It isnores the relation of 
tate to State, which is the very thing to be 
considered. Tne truth is that jurists habitually 
resorted to fictions of this nature when they 
wented authority for the propositions they desired 
to lay dow, In the facts they saw reasons of 
convenience or utility, but those they deened 
insufficient authority. They therefore created 

“ “- Dresuned «= a contract of a more general 
character, which seemed to them to furnish the 
necessary sanctions. Invalid as tneir general 
theory was, tneir conclusions were, of course, 
often most valuable, and such as agter tines 
have more or less fully sccenpted. 


Against this backsround, when CGhune Chi Cheyne 





King ~~ 2 murder case with an exterritoriality-type 
defense -- came before the Judicial Committee of the 
Privy Council in 1939, the lives of both Cheung end the 
doctrine of exterritoriality were chortelived. 

ee Chung Chi Cheune ve The Kine. In 1937 Cheung, 


while serving as ea cabin boy cn board The Cheung Kenz, 





79> HALLECK 232033. 





an armed Chinese maritime customs cruiser then in 
British territorial waters off Hong fons, killed his 
captain, wounded the acting chief officer, and then 
attempted suicide. in response to a signal from Ihe 
Gheuns, eng. the Kong Mong water police boserded her 
and took Cheung and the surviving offloer aszore for 
hospitalization. 4n application by China for Cheung’s 
extradition was refused on the ground that he was a 
British national. Jurisdiction over his crimes was 
exeroised by the Supreme Court of Hong Kong. Cheung*s 
counsel objected that the court lacked jurisdiction 
but was overruled. Cheung was then tried, found cuilty 
of comaon law murler and attempted murder, and sentenced 
to death. lis appeal to the Full Court of Appellete 
Jurisdiction of Hong Kong was dismissed, that court 
ruling, in parts 
*@ have set out these quotations at some 

length as indicating the change in the attitude 

ef international jurists as to the rensoninzs 

underlying this universally conceded immunity, 

end the trend of modern writers towards the 

opinion thet it is a freely accorded waiver by 

One sovereien estate of pert of its complete sover= 

elenty. if this opinion is ~~ a one it 

yey —— at the 3 

; ssurrent isd Aeel on, but thet, 


an & me ter of “internat fonal comit bY s the juris« 
aiction,of the host estate is pestpened to that 
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au 
of the gtiiest state. . « a {The defense counsel *a/ 
propogition that the jurisdiction of tne visite 
ing state is sole end ex ‘giusive 4s one to which 
we are unsble to accede,? 

Cheung then appealed to the Yrivy Council, again 
contending that the Supreme Court of Hong Kong lacked 
jurisdiction. Lerd Atkin, delivering the Privy Council's 
opinion, first considered the doctrine of exterritoriality 
argued on behalf of Cheung. After exemining the criti- 
Gisms of that dectrine by Cockturn, fall, and Brierly, 
Lord Atkin concluded: 

Their Lordsnips have no hesitation in reject- 

ing the doctrine of exterritoriality expressed 
in the words of Hr. Oppenheim, which regards tne 
public ship fas a floating portion of the flage 


State’. However the doctrine of exterritorielity 
ie expressed, it is a fiction, and legal fictions 





89 onune Ve The kh 29 Hong Kong Re 
22» 29 (1937), 75 dA 938=8 ANN « Dig, bale 265 (No. 8 7) 
(Raphagis added.) There was also here a Sie eens 
situation which made it especially diffienlt for the 
sourt to nxecede to the defense oounsel’s proposition. 
"Sy the Treaty of Tientsin 1558 the Mnperor of China 
rencunced al11 claim te exereise jurisdiction within his 
territorial linits over Sritish subjects. The requisi< 
tion for the surrender of the appellent was doubdbtiess 
inspired by tne belief tnat the eppellant, a person of 
capes parentage , with a Chinase neme, and employed on 
yoare c Chinese vessel, was a netional of Cnine. The 
moment that the appellant esteblished affirmatively . « « 
that he was not a nationel of Chine preceedings for his 
extradition failed. The Chinese authorities in effect 
are olnining to exersise a jurisdiction which they had 
surrencered in 1858. In these circumstances, if the 
appellant's plea to the jurisdiction of the Suprene 
Court of this Colony were uwoheld, the appellant, so longs 
at least as he remains in Hong “Kong, would not be 
answerable to any Court for the murder which he has 
committed." 29 Hong Kong Re at 30-4 
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have a tendeney to pass beyond their appointed 
bounds and to harden into dangerous facta. ihe 
truth is that the enuncilators of the floatins 
island theory have failed to face very obvious 
possidilities that make the doctrine quite in- 
stacticable when tested py the actualities of 

ite om hoard ship and ashore. iInmminities may weil 
be given in respect of the conduct of members 

of the crew to one another on board ship. If 

one member of the crew assault another on 
boaré, 16 would be universally ogreed that the 
local Courts would not seek to exercise juris=- 
diction, end would deoline it wnless, indeed, 
they were invited to exercise it vy conpetent 
euthority of the flacenation. But if e resi-~ 
dent in the receiving State visited the public 
ship and conmitted theft, and returnec to snore, 
it is conceivable that when he wes arrested on 
shore and shore witnesses were necessary to prove 
dealings with the stolen goods and identify the 
offender, would the local Courts have no juris~ 
uiction? What ts the captain of the pudlic ship 
te de? Can he claim to have the local nationel 
surrendered to him? Ue would have no clain to 
the witnesses, or to comvel their testimony in 
edvants, or otherwise, Ue naturally would leave 
the ense to the local Courte. But on this hypoth- 
¢sis the crime has been comsitted on a portion of 
feoreirm torritory. The local Court has then no 
jarisciction, and this fiction dionisser the 
effenier untried and umtriable. For 1t is a 
comnonpince thet a foreimm country cannot cive 
territorial jurisdiction by consent. «. « » 
The result of any such doctrine would be rot to 
promote the power and dignity of the foreien 
Sovereign, but to lower then by allowing injuries 
somnitted ie his public ships .. =. to go wn-~ 
punished.@ 


Atkin then adopted and applied, although not 
exprescly, Narshalife docteine of implied immunities, 
steting: 


81 /T9997 AeCe at 
269-70, 





» 21938407 Ann. Dig. at 
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The true view is thet, in accerdsnce with the 
conventions of internetional law, the territorial 
severeicn grants to pv — re end their 
envoys, and py | Val 26 8 os 

Shins, certe in lanunities Sore ere well 
settled; others are uncertain. when the local 
Court 1- faced with m case where such imaunities 
come into question, it has to decide whether in 
tne particular case the immunity exists or rot. 

If 1t¢ 1s clear that 1t does, the Court will of 

its ovm initistive sive effect to it. The 
sovereicn himself, his emvoy, end his property, 
including his public srmed ships, are rot to he 
subjected to leral process. These imaunities are 
well settled. In relation to the varticuler sub=- 
ject of the present dispute, the crew of 2 warship, 
1% is evident thet the immunities eztend to 
internal disputes between the crew. Over offences 


conmitte CON PONTE PE ON TOE TOF ne eee pen, 


enothe?) | . ¢ Ce 

‘uriectiction. The Fovelex ran go could not be 
supposed to send hia veseels abroad if Ats internal 
effairs were to he interfered with, and menbere of 
the crew wit ng pewn from its service, by local 
jurisdiction.” 








Since Cheung's crimes were “committed on board by one 
member of the orew,” 1¢ would seem that "the locel Courts 
would not exercise jurisdiction.” But in fact the 
Supreme Court of Hong Kona gid exercise jurisdiction 

and tne Privy Council approved that exercise of juris-~- 
Giction. tow this result was reached reguires fairly 


close analysis. 





82 = , 
Ig. at £1.930-407 Arm. Dig. at 270-71. 
(Emphasis added.) ' 
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Cheung*s apbe@l wal hasead on tho doctrine of 
exterxitorielity: that his cllesed crimes werr comite 
tel, accoming to international Lew , 23 on Chinese 
territory -- a “floating pertion of the /Gheune 
kenga’ flag~State" =< over Which China had the sole 
and oxycluisive jurisdiction and over which Great Britain 
had no territorial jurisdiction. Atiin's decision, on 
the other hand, was based on the doctrine of Implied 
lummmanities, the sleniffeance of which was “that the 
quest atate and the host state herve coneurrent jnrise 
aietion’=" over Cheuns's orimes, Prom this Jurisdictional 
Daeis, ‘tkin reasoned thet "the Chinese Government 
could cleerly heve had fises, exzeret sad 1ts7 jurisAia= 
tion over thre offensa,” that “thourh the offender had, 
for reasons of humanity, heen taken to m local hospital, 
& diplomatic request for hie eurrenter would appear 
to have been in order. « . »« Mt this recuest wae _ 
never made," that "the fumunities whica the local Courte 
recomice flow from a weiver by the local severeien of 





S32 e6, “Crimes committed on board by persons in 
tue service of the vessel sre under the aie ; jurise 
Astion of tne commander end the other home rities,° 


OPFENMEIN, INTERNATIONAL LAW 8 450, at 667 (5th ed. 
Lauterpacht 1937). (Ruphasis added.) 


265 529 wemg Kong 2. at 29, £1938—Kg7 Ann. Dig. at 
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75 
his full territerte2? jurisdiction, ent con therselves 
he watve?," “that the Chinese Severnment, ore- the 
extralitior proceedings were out of the way, consented 
te the Pritish Court ezercleing jurisdiction,” that 
"not only . « « With full lmowledge of the nroceedings 
they medio no forther clain, but et two different dates 
they pernitted fcur menbers of their serviss to give 
evidence before the 3ritish Court in eld ef the prose- 
exntion,” that "the olremwastances state’, terether with 
the fact thet the materlal tnstruments of conviction, 
the revolver twllets, ste., were left without cenmr in 
the hands of the Honz “ong police, make 1% plain that 
the British Court acted with the full consent of the 
Chinese Government,” and “that it therefore follows that 
there was no yalid objection to the jurisdiction, and 
the anverl feiis, "85 

The decisions of the Fxll Court of Anpellete 
Jurisdiction of Hong Korg and of the Privy Council in 





were especially significant 
for four recsons. first, these decisions rejected the 


dectrine of exterritoriclity along with its conconitant 
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7S 
rule that the visttine State her exelyusive juriediction 
over crimes committed on beerd ite warsehins, Second, 
they oforted the doctrine of Implied immmities along 
with ite earncormitart rule thet the visiting and terrle 
teria), Steter heve conourremt iurimicticr over sueh 
crimes, ‘hire, they distinesvished betveen jurisdiction 
over crinee ant the richt to exercise thet jurisdiction. 
And fourth, they eephacized that the territorisl Statetes 
impliec weiver ef ito right te exercise its furisdiction 
ever orines committed on board visitine werships is a 
Gonditicvel waiver and thet the territorial State may 
exercise its juristiction over such crimes in the 
event the visiting Stete either waives its foeunity Prom 
Or conernts to the territorial Steten exercise of thet 
juriediction, Atkin set forth ell four of these 
"“soints” -- either expressly or impliedly -<- in the 
fellowing two quetations: 
On the question of jurisdictien two theoertes 
heve found favour with persens professing s 
knowlodse of the nciples of international law. 
One 18 thet a public ship of e nation fer ali 
purpetes either is, or is to be treated by other 
nations as, part of the territory of tae vation 
te which @he belenzs, Sy this coneseption will 
be guided the demesti«a law of any country in 
whose territerte) waters the ship finds herself, 
inere will therefore be no juriediction in fact 
in any court where jurisdiction depends upon the 


act in question, ox the perty to the preceedings, 
being done er found or resident in the local 
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territory. The other theory is that a public ship 
in foreign weter@ ia not, and ic not treated as, 
territory of her own nation. The comestic Courts, 
in eccoradmnoe with principles of intermmtional 
law, will accord to the ship and its crew and 

its contenté certain immunities, some of which 
are well settled, though others are in dispute. 

in this view, the lomunities 4o not depend upon 
an objective exterritoriality, but on implication 
of the cdomerttic law. Thy Gre conditional, and 
can in any case ba walved by the nation to which 
the public snip belongs. Their Lordships enter= 
tain no cous thet the latter is the correst 
ceonclusion.® 


were_is no question the vis ting State/ 
saying /te the territorial State/ you may treat ean 
offence committed on my territory as comnitted 
on yours. ‘Sueh a statement dy a foreion sovereign 
would count for nothing ‘nu owe jurisprudence. “Xxurt 
a soverelen may Say, you heve weived your furisdice~ 
tion in certain cases, but I prefer in this case 
that you should ezercist it. the ,griginal Surisdice 
tion ln such a case flows afresh.® 





in 





in Council asked the Canadien Supreme Court in BefLerenge 











665, at | (1923-407 fane Dig. at 2666 
o? ta. at 3 £1933~h07 AMM Dige at 271. 





88 T4377 con. Sup. ct. 483, {1947/7 & D.L.R. 12 
(1943), £19%3="57 Amn. Dig. 124 (No. 36) /hereefter 
referred to and cited as Exemption of United States 
Porces/. 








6&1 
Oh the following question: 
.2¢ aoembers cf tne uilitery or neval forces 
of the Mmited Jtatew of Amerien who are present 
in Jamedo. with the cansent of the Goverment of 
Gansde for purposes of militery operations in 
conmecdtion with or relate’ to the giate of was 
now existing exempt from criminal proceedings 
yrosecnted in Ganedian eriminel courts end, 1f 
So, to wnat extent ané in what cireunstancea? 59 
The five-nember court rendered three opinions on this 
question, 11 applying the doctrine of implied immnie 
ties mit differing as to wrat immunities were inplied 
under the circumustences. 

Juetices “erwin and Tascherau were of the opinion 
thet ell menbers of the United States forces, whetner 
Son duty or on leave,"79 were immune fron the exer« 
Gise by Canada of its jurisdiction over their crimes, 
a position considerably breader -- when considered in 
@ shipbeerd context ~- than that taken by Lord Atkin. 
Both judses, however, emreet with Atkin thet 

this imsunity may be wrived by the United 

States in any particular case, in which event 
the courts of Canaén would not be without 
jurisdiotion to try e member of a United States 


force fer an of Sliesed to have been comnitted 
against our laws. 





193g. at 487, £19437 & DLR. at 12813, 1943—%87 
Ann. Dig. at 124, 


9074, at 509, 518, 19437 % DeLeR. at 33, 42 
Li9k3=t:57 _ Digs at ise 7 "2 


| Phza, at 509-10, 518, 194374 Deed. at 3%, 
L943 Anns Dige at 129. 
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Me, Ghtef JIoatiac MmProl ond Nr. JInatioe Hadson 
teok 2 79c1Ltion as to crimes sammttted on hoanml visite 
ing ‘'mited States warshios which wes mbstentially the 
game og thet taken hy Atkin, to wit: 


The menbers of a screw of an armed shiv of the 
United Jtates are exempt from the jurisdiction 
er the criminel sourts of Cenada in respect of 
an offense committed on board ship by one menber 
of the crew eaereinst another menber of the crew 
aml genereily in respect of acta wnlch epelugsveiy 
corcemm the internal diecivline of the shin. 


Hr. duptics fend, the fifth court member, took a 
positior which was else substentiallv the same as that 
teken by (tkir, to wit: 

The members of (mited States forces are exempt 
from ¢riginal see | in Canadian courts 

for offences under local lsw committed . » . on 

their warships, exeept against versons not 

Subject te United States service law, or their 

property, » » » bat the exemption is only to the 

extent that United States ecurts exereise juris- 
diction over suen offences.’ 
irom tne above opinions it is clear that all of 
the justicas were of the opinion that, under inter~ 


mational lew, a member of the United Stetes ermed forces 





Fe ye at 501, Lisk3a/ * Lig Lee 2 fo a& 25, L1943~457 
frm, Dig. Ot 1256 


Pita, at 527, £19437 & DLR. at 51, L1943—457 
hyn, Dig. St 123. 
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83 
would be immune from criminal proceedings in the Canadian 
courts for a crime committec on boerd a United Ctates 
warship ageinst another member of the United States 
armeé forcen. On the other hand, a majority of the 
court ~~ three justices «-- were of the opinion that 
there wes no such immunity concerning #& crime conmnitted 
egainst ea locel civilian. in this regard The Chief 
Justice wrote: 


I do net think Sir Alexender Cockburn had 
eny doubt about the jurisdiotion of the local. 
courts in such & Gese, anid it is possible Lord 
Atkin's sentence, stendingw in its context, ought 
to be read as restricted to offences committed 
by one member of the crew against another. In 
such a case, assuming thers was no legislation 
dealing with the metter, and assuming the 
offence was not murder or one of like gravity, 
it is probable thet the locel jurisdiction 
would recognize /i.ee, extend international 
courtesy te? the disciplinary jurisdiction of 
the shin. The question we are asked, however, 
is a question releting to jurisdiction; snd 
« @ » I think . «. . the offender is not in 
point of law exempt from locai jurisdiction. 


4. orth Atlontic Treaty Oreanization. 
a. The WATO Status of Foress Asreapent. In 1951, 


all but one 72 menver of the North Atlantic Treaty 


G4 


Orgenization =< Helaiun, Canada, Yermark, Prence, 


Germany, Greese, Italy, Luxembourg, the Netherlanis, 





Mia, at 499-500 Giova7 lb DeLeRe at 23024 
LI94 32k ANIM» Dige at 12 e , 


Kot Signed by Iceland, also a NATO member. 
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3. 
Norway, Yortugal, Turkey, United <ingdon, anil tie United 
Stetes -- signec an egreewmmyt concerning the status of 
their armed forces while visiting 1m each other’s terrle 
tory. 7° An important part of the NATO Status of Torces 
Agreement is em article which defines the rules of 
jurisdiction over ocrires committed by the armed forces 
of a visiting ("sending") NATO@member State within the 
territory of « ("receiving") WATO=nember state.?’ 


-, the NATO Status ef 





Forees Acreenent is binding upon ite signetory Stetes. 
But does the asreenent also constitute either evicerce 
of or a gource of rules of jurisdiction under Interme-~ 
tional lex which are bindines en all States? The opinions 





96 Agreement between the Perties to the North 


Atlentic Treaty Regard ing the Stetus of Their Forces, 
June 19, 1951, & U.S.T. & O.T.Ane 1792, TeTsAeSe Noe 
2846, sh UsN.T.S. 67, 109, 48 AM. J. INT'L L. SUPP. 
fnereafter referred to and cited aa the 
t/. See generally Re, 
th on 


83 (1954 
HATO ~ of Forces a 
9 - Se iat, ae 3A 56 















yy Sehwertc, 2 ernet 
we atus of Forces Acreement, 53 COLUR. 
20 ” REV. 1091 (1953 . 


7? ¥ee generally, SNES & PYZ, STATUS OF FORCUS 
AGREEMENT: CAIMINAL JURISDICTION (1957). 
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55 
end obesrytians of publiciate ag to whet gxe —- not 
shoule be =- the rules of irternattionel law, 7% 
together with tite dectcions of netionsl courts snd 
internetionel triburele’? constitute exisence of what 
epe the roles of tuternetionel law. OO& the sther hend, 


/ 
internmatiowel custom,+"acneral principles of law,?91 





99° (TJnare there le 20 treety, end ro controlling 
executive er locichetive act or judictel decision ie rors 
must be afte to the customs enc venwpes of civilic 
nation’; end az exigenge of en to the goxka of ar ‘pea 
and _ spate rh. Ul } fm RQUuS » ee aera 
: "76 nae #) 4 


} the sup! ie 2 eae r 25 | ene 7 = yt * ° ~ a ch 
wookt ore ae tag tO by guBicLal Crit eunele, rot far the 


specult tions of thetr authors scrnicernéing What The Lew 
Cught to be, Mut for trustworthly evidenee of whet the 
law reelly is.” The Paquete Habana, 175 U.S. 677, 709 
(1900). \Tephesis edded.) 












736 Statute of the Irternatterel Court ef Jue~ 
tice provifiem thet the cevnrt “shell goply .. . judicial 
Gecisiony .. » cs subsisiery neons for dasterminetion 
ef reles of Lev. Sait. WICH CV. WVeTs exts 7, pera 1s 
"Shen any speter of &: ow hag renched ® ctare at which it 
is thovght worth ; chile to repert the decisions erd tre 
reaecoring of judges, other jucges irevitebly give weight, 
chough not necemserily decisive Weight, to the work of 
their pr edeceprors.” On Ser so Ly Gl, 


LuQepir, ry Ti, Fe eT. arte 38.., ee l. 


+ em ge gu, EY 
nat i hs 






Republic of Panemn v. Scehwartcfiger, Penama 
Supreme in 4, Auge 13, 1926, 24 OFFICIAL JUDICIAL 
REGISTRAR 772, (1926), 21 AMs Je INTL Le 182, 
183 (1927). 
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3% 
reason , 192 en? seme intemetionsl acreements constitute 
gourcas of the rules of internstions) lew, Ae to intere 
nationcl ogreenents, Srierly makes the following qualie 
fications end sommentess 


The gniy class of treaties which it it Adint se 
Slble to treat ad a sours 5% axa 

theses which 2 large » myer e SUA ber —— + concluded 
for the purpose either of declaring tneir undere 
standing of what the law is on a vartioular sibject, 
or of laying down & new general ruie for future 
conduct ». « « « Sugh treeties are , .. tne sub= 
stitute in the international system for 
lecisletion, and they ere pyyrententiy referrad 

to es "lewemnaking*® . . « o*' 





o. LkGlusive and consurrent tjirisdiction. 
(1) Exglusive turiadic 
(0) Semdine State. The NATO Status of 
Porees Agreement reternizes that = sending State has 





exclusive jurtediction over crimes committed by nembers 
ef its armed forces, “Including offences relating tao 


its security, punishable by tne law of the sending state, 





102 * {i/o System of law ceonsiats only of formulated 
rules, for these can never be sufflatiently cetailed or 
sufficiently foreseeing to provide for every situation 
that may call for a leeal deciston;: these wao administer 
law must meet new situations not spesloely covered by a 
fommulLeted rule by resorting to tne principle « « « 
which we generelly call cease » » > » this Ssourea of 
new rules is agespted as valid and is eons tantly resorted. 
to in the prectice of states, betn in the desisions of 
internstional tribunals and in lesal argunents conducted 
vy foreign offices with one another, « . .« «" BRISALY 
66-67. (Omphesie added.) 


| LOSBRINALY 59. (Bephasis added.) 











© 

Ae gee Leg iinm - + OC, noc 
“vam! 28 a) oon Seen) So Gein ~~ ** + co 
ite eeeeetle? a eee are tte Cree 





tate = oli Pe 


a —F-a onlay ante’ ‘oo owes LI 
v — eee ww eidls 












ssa i@ poe? 


u ona we? 
beaten 4 ‘ow i “« ek 
owl ede — 2 me eins .. + 
a Stee a ab panbsee 
panes x" — a skenee 
+ iti’ oF oe 


- 





= 





a ee 
PO mes el rata ie | 
ete etme + bet enim jm (bern 
Sree FN Sem yom OUR * view 
8 PAEey UecerT ie apt teres om ie 
pn em 7 ghee (Vitrowr anf 




















, —— ‘ ° 
. 

=_> - — ~ —— 

’ : 

= - ( a ~~ = 

a Wing, ~~ —- ~—{_ > 





2? 
but pot by the low of the reeetvine Stete, "104 ame 
interrei fiecivline of the /reriive stetets/ torces with 
reepect to prrely nilitery offenerr remains, therefore, 
uneffectec by the Stetus of Forces Agreement, “295 For 
exagple, the United Stetee er e serédine Stete hes exely= 
@ive jurtcéiction over evch purely rilitery offenses as 


¢esertion ’ 106 frice official etaterents ,2 0? 
10S 


en€ mishe= 
havior of 7 sentrr br sleeping on post. 
(>) Peceivine Btate. The arreement also 

recorniver that o resceivine Stete hae exelugive jurisdice 
tion over crimes somnitted hy nemhere of e rending Stete'’s 
armed forcec, “ircluding offeress relating to the 
seourity of that [the receiving/ Stete, punishehle by 

ite lew mt got by the lew of the sending stete.’499 where 





104s-¢, VII, para. 2(a). (Smphasis added. ) 
1OS5neuse § Saldwin, The Exercise of Criminal 
1957). 


LOSyons, art. 85. 7 yong, art. B89. 
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L0Su guy, art. 122. 


193. nt, VII, pera. 2(b). (Dephesia edded.) 
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the Unitet Shetes 12 the canting Itete, however, the 
receiving otete’s exclumive jurisdiction ie quite 
Lisites?1° beceuse many Otherwise ovrely local crimes 
ere alts wither “disomiers ard nerlects to the pre jue 
Qice of sood order erd Aiseiplive in the erred forces" 
or "conduct of e reture to brire digcredit upon the 
armeé forces," both beirg rilitery crimes mmiehnble 


under the vows, tt 





eee CL a 


119 woe effenser fll within the exclusive 
Lediction of the receiving state if it can be estabe 
Lished thet the Ploletion of locel lew constitutes 
condyct of such @ neture as to vring diseredit on the 
armmec forcer® cherrenble uncer Article 134% of the Onifern 
Code of . oLanaty oo» enh re & Saldwin, the. . | 


of. criain ef ria tc) “i fax The —— LO stata of aes - 
ve ds - rez - 295 (1957 ® 


Seah act which 16 a violation of ... a 
forcizn lew goy censtitute = disorder or neglect to 
the prejucice of good order and disecisline or conduct 
of nx nature to bring discredit upen the armed forces 
and so be punishgtle under the first or second clause 
of Article 1345 / CAd/," MCN, 1951, para. 213g. (“mphasis 
adéed.) ‘It ts clear, however, that not every violsa- 
tion of @ . . . forelem lew is per se on offense in 
Violation of artitle 154 (see Lat Indorsement of Judge 
Aavocate Cenorel of the Away to Of 23°5S4, Roach, 56 
BR 301, 394). It takes Little imagination to conceive 
Of violatione of iccel law, whether state or foretmen, 
Which sould neither vrejudice good order and military 
cisciplt a, oF reine dAiecredit upon the armed 
forces.” 50 $636, ushes, 7 CHE 203, 311 (1953). Eames 
United Simtewe v. Groeseo, 7 USCHA 566, 23 CHR 30 (19 hy 
ACH w= 550, wolverton, 10 CHR 641 (1953). im aot which 

8m Vicletion of a foreign lew may also constitute 
Guct unbecoming an of heer and a@ gentlemen" end so 
be punioheble under Artiele 1334 oa « tat ~ on8s 
Peterson, 16 OM 565 (1954), pe 1 fox w deyied 
16 CH 292 (195k) J 
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89 
{°) Gangurrest jurisdiction. The NATO Status 
of Forooe Seremerert 21s reesenives that sending and 


receivire ‘tete® herd goo: Ht jvrisdiction over crimes 





committed by mem>ere of the cerdine State's araed forces 
whieh ere rurisheble by lees of hath Staten,12 pepe 
and Pel¢nin stete thet “4‘rtiele VIX of the Ne TO Status 
ef Forcone ‘rremment esteblirched @ vetterm eof comorrrent 
eriminel jeriedtetion."443 imac petterm ts “esteblished” 
by rejoctire the doctrine of exrterritoriality es followss 
Ye mithorities of the receivine Ghete shall 

heve jurimiiction over the members of a force 

o « » “ith reenect to offerees cozrmitted within 

the territory of the receiving, ofete end punish- 

oble by the lew of that Stete, 11+ 
Thus the eerding erd receivinell5 ctater heve sonaurrent 
juriediction over most serious common lewetyne crimes 
committod sither om bear! e senfine Chatets visiting were 


chip or »y eembera of & visitine novel force ashore. 





oe Vil, porns. 1,3. 
Lidvouse & Beléwin, Ths 
oom “er : a ve pede = b 


_ 


yy, +e | , AV ods. 
Va é ® 9 si Jf 4 @ 


Li4siet, VII, pare. i(p), 





Lido: ecetving State" zeans the re 
Party in the territery of which the force... is located, 
whether it be Stationec there or passing in trensit.” 
UWATO Statue of Forces /sreement, art. I, porne e. 
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(a) Sendine State. A sending Stete has 
the ricsht under intemetionni lew to exercise its erclue 
Sive jurisdiction within ite own home territery end on 
the hich sees, On the other herd, it’s right to exer- 
cise its exclusive jurisdiction within a reeeiving State's 
territory is nerrowly limited by international lew. The 
NATO Stetus of Ferees Agreement confers on a sending 
Stete the risht to exercise its exciusive jurisdiction 
within c receiving State's territory but subject to the 
follewine two lLinitations: 


bjget to the previsions of this Article 

ri » « « the military authorities of the 
sending otate shall heve the right to exer= 
cise within the receiving State all criminal 
and disoiplinery jurisdiction conferred on 
tnem by the lew of the sending State over ali 
person? gubject te the military law of that 
otate. i 


A death sentence shall not be carried out in 
the receiving Stete by the enthorities of the 
Sending State if the legislation of the 
reeeiving State doas not provite for such 
punishment in @ similar case. 





116,04, VET, pare. l(a). 


117 art, vil, PAYA « Tae 
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YL 
(0, gebbivyimes ete io. ‘inde: intermatione] law 
@® receiving otete het tife right be eaereise ite ecel:- 
Sive juTimilotion within its om territory. Siner it 
has oO rd to enerthae i%e exeluwive jurinfiction alsee 
Where, the (2 TO -tetuc of Ferers Sernenent ocntetire ve 
substantive ofoviwienr oy this right." 


\") els Sete. “« Sending Siete has the 
ight undem internetions] law So erearcise itv ecansurrent 
guUrisdiction within ite cm home territory anc on the 
high Saeed. OO bw other hemd, it*s Fight So exercise 
468 GorowSret jurledietion within a receiving Ctatets 
territery if @von geome werrovly Limited by irtemetionel 
lew then ie it's right to exercise ite exgjusive jurise 
Gictior *ieilierly. Tre “170 Status of Poruen Agrwement 
eonfers on @ wendins State the right to exercise its 
coneurrant jurisdiction withir a receiving State's 
territory wu @ubject wot only to the same tro limitee 
tions ~~ liwterl Above =~ which cleo limit ite right te 





11 ert does contain @ mumber of procedural provise 
fore: bes, “The custody of an accused member of 





force .- » over whom the receiving State is to exer 
se juri@dietion shall, 1f he 1s in the hands of the 

sending Pbate, remain with that State until he ts 

ed by the receiving State." Art. VII, pane. 5(c). 
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go 
ezercion ite exclu@ive jurisdiction, wut in eddition tea 
the following important limitetion: that the receiving 
State het the primgnry risht to exereiee its concurrent 
jJuriadistion over all crimes but the folloering two 
types: 
(i) offeness solely net the property or 
security of that sendi stete, or 
offencas reainst the persons or property 


of another menber of the force or civilian,, 
component of thet State or of n Aenendent; 3 







(11) offences art te % -_ of ~ eet or mnoctegy 





(>) Reee + K receiving State 


has the risht under international lew to exercise its 





ee eee 


LI Arg Status of FPoress Agrenment, art. VII, 
pera, 3{a). (Tmphasis added.) "Zip security offence 
= eet os Stete mhall include (1) treason agninet the 
te; (11) sabotage, espioneze or violation of any law 
relating to the netional defence of that State.” Ide 
art, VIi, pera. 2(c). 


12974, Arte VII, DATA e 3{a). (2m hasis added.) 

vege express language of paragraph 3{a}) (11) of Article 
o » « dAmits suen as rennes to those w- Sam in 

the course of the performance " ol duty. it elearly 
ires vonethins “ore then that the re) fense wes comnite 
during the period while the atcused was official 
duty. This additional ingredient is a causal sonnection 
between the offense committed and an act or omaission 
Eve dl b wen of ase poses duty." Ellert, 
| - Stete., 63 arom os REV. 
| a Le: 1958 iS . Ve 52, for a revier 

ficial duty determinetion problems, ‘ee also, 
vileon Ve Girard, 560s U.S. resi (1957). 
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73 
concurrent jurisdiction within its own territory “but 
only ir cccoréeree with the limits imposed by inter- 
nationel lcw reeardine the exercise of that jurisdic= 
tion. "2£1 Under the HATO Status of Forces fgrreenent 
"the cuthorities of tne receiving ctate . . . heve the 
prinasy rirht to exercise fits eonourrent/ jurisdiction" 
over all clasves of crimes axceant those two classee over 
which the sending State has the primary right. t¢¢ 

SB. [ULES CF JURISDICTION. 
1. Jurisdiction vver crises comsittec on soard Vis 


Be ix Rio ¥ 









(iL) Vistting Stete. Under international law a 
Visitins otete hes gsyciusivye jurisdiction over all crimes, 
punishetle »y 1lts Lew hut not by the territorial State's 
law, WHich are committed in whole or in part on board its 
visiting werships.222 «ne tera "warshins™ includes “bosate, 


tenders, ord ©1] sppurtenances of a ship of war, "124 





+4. anne Ve “Mimistere Public, Mixed Court of Cassation, 
Dec. 13, 1943, 57 BULLETIN OF LUGISLATTON PTD JURISPRUe} 
DERCE NGYPTIcNNeS 52, 5% (rome mlt5), £19%3=457 om. Dire 
115, 118 (80. 33), 


428) ae VII, para. 34d). 


SRA ~~ of pee ip wed, arte. Vil, para. 


2(a), e, art. 4 439. 





12H; PHILLINORE 8 346, at 479. 
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(2) Territerini Tete. Inder intermational 
law a territorini Steto hac exclusive juria¢tistion over 
@ll crimes, cunishabdle by ite lew wit not by ths visite 
ing State's low, which are committe? in whole er in 
part on beari a visitine State's warships. 
m.etion. Under international 


law visiting and territorial States heave conenrrent 





juriadiction over all crimes, mmishebla sy the laws 
ef both Stetes, which are committed 4n whole or fin part 
on board a2 visiting Stateta warshios, 226 





has the rignt to exercise within its own nome territory 


end on tne Aish seas its exclusive jurisdiction over 
erimes committed in whole or in pert on board its visite 
ing Warchips. On the other hand, under international 





tebe avo Statue of Forces ‘greement, art. Vil, 


















para. 2(b). 
126 | 
Ghung Chi Chewng v. The King, , 9387 AeC. 160 
930=hg/' Ana. Dig, 26% (No. 87), xeaptt or ays = 
GOT» mtn ““h 3 ole 
41 al Disks ‘fun. Dig. 124 (Ne. a6), Em Status 
of Force » arts VII, para. l, 





ATCE » 3¢ 4, 13 Jat} ® 
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95 
law a visiting State has generally no right to exercise 
gueh juristiction within the territoriel State for “a 
state's jurtecictior to tele enforcerent action within 
ite territory 1s normally exclusive."127 states may, 
of ccurse, enter into international arreements -= as 
the member Steter of the “orth Atlentic Vreety Oreeane 
feation have donet®” ~~ whitch expressly corfer on a 
Sending Stote the right, limnitec or wnlirited, to exer= 
Clase withir e territoric] Stete ita -- the sendive Stete'’s 
w= exclvcive jurisdiction over crires committed within 
the territeriol Stete, 

Under ipterneticnri lew, horever, there ere a 
few excentiowsl sitvatiors wherein a territorial State 
is Ceenmea to heve conferred on a visiting Stete a limited 
Yieht to evercise within its territory its «- the visite 
ing Stete's = exclucive jurisdiction over crines 
committed within the territorial Stote.+©9 Gne such 
Situetion its where © territorial State rives ita consent, 
express or laplied, te the visit of another State's 


warohins within ite territory. mless the territorial 
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L27eest\To NT, PORRTGR KRLATIONS. Law OF THE UNITRD 
SLATES 8 20, comaant » at 64 (Prop. Off. Draft, 1962) 
fhereefter cited as #°S5TATUMENT/. 


12Se,T0 Status of Forces figreement, art. VII, 
paras. i(@), Zia). 


M9nesraTsman? & 20, comment b at 64. 
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96 
State expressly indicates otherwise, international lew 
deens that the territorial State inpliedly confers on 
the visiting State e limited rlght to exercise witnin 
its territory its -- the visiting State's -- pxclusive 
jurisdiction over crines committed in whole or in part 
on board these visitine warships, +20 
The visiting State's right to exercise within 
the territorial State its exolusive jurisdiction over 
Crimes committed on board its visiting warships is sub- 
ject to the following three limitations: 
(1) This jurisdiction may be coxercised only 
on board the visiting State's warships. +31 
(2) This jurisdiction may be exercised only 
azalnst members of the visitins State's 


armed forces. 132 





L20ta, 8 52(b) at 176. 


L3lephe lews and discipline of the sending stete 
may be enforced on board a forelgm puodolic ship by court 
martial or otherwise, without infringing the sovereignty 
of the territorial state .. . «" BEISRLY 268; gecord, 
SNOW, INTEANATIOWAL Lad 8 16, at 24 (2a ed. Stockton 
1898), RESTATOMONT B 32, at 923 of. The Schooner Exchange, 
AL U.S. (7 Creanch) 116, 140, (1312) (dicturn), Exemption of 
United States vorces, Livia ¢ Suv. Ct. 483, 524, 

L3 


L=32 (Nos 36) # 


132 ny state has jurisdiction, as to rules within 
ite jurisdiction to prescribe, to enforce them (2) abroad 
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(3) This jurisdiction may be exercised to 

inflibot enig moncespite! punietmente if 

the terfitariel Otete deer not provide 


for capital punishaent in similar ossae.t73 


Jurisdiction ower crices committed or borer WaT 
Ships is mort frequently exertise+ by menmme of non- | 
judicial tine disctiplinery pnroceedtues. 134 llowever, 
this jurisciction ney be exercised hy ony one of the 
vaTions typse of fidiciel proceedings wtherizes by 


the visitince Stete’s Laws. 135 





@ vestol . .. usvine its rationelity while under the 
control of its commending offieer; ond (b) zeninst 
member _ its military forces." .°STATENENT 8 32, at 
92~953 gf. “he Sehooner torah 11 U.S. (7 Cranch) 
116, “405 on )(distua), ~~? tion of United ‘er. 
Forces, Bid ae i, , 1339 524, L942 bh Dale. 
ll, ne* fk Froiaehs? oar De. 12h, L31+32 (Mo, 36). 


Lijnato Stetus of Forees Acreemert, art. VII, 
para, 7a); eaeees Othe exercise, by the state of the 
vessel, of the enforcement jurisdiction that it hes 
unger the rule stated in : 12. » © « Goes NOt incinude 
the inflicting ef major purishrent - \- the death 
penelty.” "HSTATTNER? @ ti? | 277-2 Contxes 
qoof Tier aA WATTIO aL LAY g°3 16, ek 28 WP LYtockton 

290); ef. Te Schooner 4_. RS 13 U.S, (7 Granch) 
tt Le9 (fieotws). 

Lite o., UCMS, ort. 15, entitled, “Commending 
Officor’s rows jugiecisl ounishment.” 


TSayIeRY 268, Contra, “fhe exercise... of 
the enforcement jurisdiction is limited to... the 
inflicting of minor punishment or the holding of summary 
courte mertiel.” SESTAT WENT 8 52, comaent ¢ at 177. 
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GerritoPiol stete hed the wignt to exertion within ite 
territory 10° exolusive Juriadiction over crimes camsite 
ted on “ert © vTWiting warghip silject to ane linitee- 


tions: thie jurtedietion aay pet be exercised on bamrd 
the viriting warghinp. In feet, “no official ef the 


territoriel stete is newnitted to bomr’ the veetel 
xl 26 


Ad 


against the Wishes of her commerder. a Nyée 
observes : 
St the preeant time « forghem vewscl of var 
and the occupmrts thereof are eclmowledsced to 
we exdupt fron Long? proeopes. . +. « « To ocenpant 
while rem@lining on board the vessel is subject 
to the locml juriadiction, not withstanding his 
infraction of the local oriminal code by ay act 
committed on shore or taking effect there.+37 
af the Serritorinl State Lie able to epnprenenc the 
offender achore, then tt car exercise it exclusive 
jurisdiction over his shipboard crime. If, on the other 
hend, tae offender remains om haeré his warshin, tne 
territorial State may heve considerable difficulty in 
exercicing its jurisdiction. What might the territerial 


State do to exercise its jJuriséiction over this shipboard 





' 13ScoLosn0s 8 279, at 242; ecoont, I OPPTNHEIM 6 
B50, at 853=5%. 


1371r uXDE § 253, at 826=273 accord, BRIERLY 
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99 
crime? First, since “lmmmity fron the leenl jurisdice 
tion may . i» be waived, "232° the territorial State may 
Beek permisclon fron the visiting warsnip's commender 
to arrest tue offender, to serve hin with eriminal 
process, or to have hin surrendered up and delivered 
inte territorial State custody. In this regard Ryde 
States: 

fhe territorial Statg/ may not unreasonably 

request of the commander...» the surrender of 

ex: inmate wheee ocomduct has wrought srave harm 

ashore in violation of the lecal criminal lew, 139 
While hyde notes that “this is the more obvious when the 
act couplained of is committed gutside of the vesse1, "20 
Still there could be sirounstenees in which the act 
complained of was committed on beerd the vessel, Secend, 
the territorial State may make a diplomatic request for 
the offender's surrender or exercise ite rights under 


any treaty of extraditiont®+2 at might neve with the 





13877 HYDE ® 253, at 827. 
17 pia. 14076, € 253, at 827 ne?e(Emphasis added.) 


M4lorytredition” has been defined as “the surrender 
by one pation te another nation of en individual socused 
Or convicted of an offente outside of its own territory, 
and within the territorial jurisdiction of the otner, 
which, beings cempetent to try end punish him, demands 
the surrender,” Terlinden v. Ames, 184 U.S, 270, 289 
(1902). “The principles of international lew recognize 
no right to extradition apart from treaty." Factor ve 
Leubenheiner, 290 U.3. 276, 287 (1933). 
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207 
visiting Otmte, Lert, if ite maricine)] Lewes Sermit, 
the territeris! Stete wer try the offenter ip sbgontia; 
@ prosetnure quite aceon ir eourtriece with #& Civil Lew 
tradition. 142 

©; Urine ever Nhigh She visiting spd sergi> 


(1) Bisbt wet the visiting Stetea. «here a 


territoriel jitate «iver ite conserh, eroregss or implied, 
to the viei®t of enother Stetets worehips within its 
territory, imilews the terrttoricl Fiete expressly indi- 
Gates otherwise, internekionel ice teens thet the terri= 
terial st#te lepliedly cerfere oe the visiting tate 
@ Llirvite ripht to exercise within its territory ite <« 
the vicitice State's <= gonenrrent Jurisdiction ever 
Crimes comaiitted on boem! these viciting warcnips. 

™e viritine Stete*s richt to exerctes its 
coneurrent jurisdiction over crimes committe’ on voard 
ite visitine “arwhips is subfect to the samme three Linie 
tations upon its right to exercise its exclusive 
jurisdiction. In adaition, this right ile also subject 
to the follewines important limitation: thet the terrie 
terial Jtwte has the primary risht to exercise its 
concurrent jurieciction over 211 crimes committed on 
board visitine warships except for the following three 
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101 
types of crimes committed by members of the visiting 
State’s armed forces or by civilienswho are attached 
to or embarked in o wisiting warship: 
(1) Crimes solely against the property 
or security of the visiting State. 

(14) Crimes solely against the persons or 
property of other members of the visite 
ing Stete’s armed forces or of civilians 
who ere attached to or embarked on a 
visiting warship. 

(444) Crimes arising out of any act or omis- 
sions done in the performence of official 
aunty. 

The visiting Stete may, of course, expressly or 
impliedly waive its primery risht to exercise its gone 
current jurisdiction over the three previously mentioned 
types of crimes committed on boar its visiting warships 
“end if thic is dene, then, to berrow the expression of 
Lomi Atiin, "the original /rieht to exercise/ jurisdic- 
tion of the receiving sovereign flows afresh*,"143 an 
laplied waiver results, for example, where the visiting 


143 >on t nal 
ption of United States Forces 4 
Can. Sup. Ct. at 516, folksy Doles at be, Lona 
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10° 
Stete fetle to vrennect purrenter of the offender who 
ie betne held br the territorial State, 1 Thia was 
the holecirs in Coyne Gil Comme y. The Jone which Yr. 


Justice loaechereau later stumarriced as follows: 


The mupler fof the ahip'e cevtmir by the 
cabin bo nad been commivied on board a 
Chinede armed oublic ship in the territertel 
Waters of gong .onge it whe bela timt the iw 
muritiee /i,e., vimitine Stete's nrimery richt 
to exerciee its concurrent jurisdiction over 
certuir crimae committed on boar ite werrhip 
grented are conditionei and Gan themselves be 
waived by the nation to which the ship belones. 
ine vnlnese vovernment not naving meade a 
renuect for the surrender of the accused, the 
fooncurrent/ jariscdiction of the gritish \ re 
weet held to heve been velidly exercige?,+"- 


One inncrtant reaton for the anrlication of the 
dectrine of weiver in this field of international law 
is to militete against jJorisdictionel vacwms. Thus 
Mx. Juatiee iand observed: 

the priget xl jemunciated in the [cheoner 
> “ane grant of e free passage 


= ore inp fes ® waiver of all jerisdica- 
tion over the troops during their passage, and 





AM ro — ve The Kir » £21932/ Bele at 


9 ag 41 neaption of 
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BT “i a? Gas Sap, oy at 33 “hey 






ly BeleRe at Pret Ay 50, 
ae 130, oo! Conky a oe quoted 
~— ve. “he Kine 193 e & 
Digs at 268, and tn if tion of Un ited 
se. 943/ Cone Sup. Cte at 498, Aba 
i Dele hs at Bey ZA9 3<% 5/7 AMM » Gig. at 127. 


tion of ye states Forcer 94+3/ Can. 
SUP» - at at Ligea/ 4% Delete at 39» Ligh 4647 ANN « 


Dige at 130. 
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pemitts ore forelon cenersl to uce thet discip-~ 
lim, ert to inflict those parishments which the 
eovemment of Nie ery my require. "/ has ef @ 
necessary corellery the innlied oblicetion on the 
foreigm Reurt te eerept thet reapomeidility. che 
prirneinle of imeunity Ia ¢c ~~ in the ense of 


Chung hi Sheune v. The * ig thet the local. 
See ion withdrewe pefore the estartion of 
Juris@ickion by the foretgn 2 exenenk ty: if the 


Let tter fatla Go mere thet assertion, it rust be 
taken of weiving 1% ont in such a omee the lecel 
processes rre CersidereA vot to heve been di8- 


placer. M20". ¢ conseotion, an set in 
oenl lcw is pot permitted arn 






(2) Bight of the territorial Stete. Under 
internattors] Ler the territorial State hes the right 
te exerctcr within its territory its corcurrent juris 
diction over crimes committed or boerd eae visiting wership 
Subject to the same limitetion upon its right to exer= 
cise its axclusive jurisdictior, to wit: this jurise 
diction wer pet be exercised on bomrd the vieitine 
warship. Ir sddition, thie richt is alse surjest to the 
followinr impertent Limitetion: thet the visiting State 
has the prigary right to exercise its concurrent. 





14s eet ion ‘mited States Forees, £19'3/ 3/ Cane 
13 de 


» Ch. S35, 526, fl9N37 b DeL.?. 1, 30 (19 L194 3= 
a ann. Dine IZ, 133) We. 36). (Footnotes onitt z, and. 
emphasis added. ) 
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101 
jurisfictior over the previously mentioned three tynes 
of eriaes comrzitted or hoerd visitine warshins by 
members of the visttine State’s armed forces or hy civile~ 
iensa who are sttrched to er emherked in 2 visiting ware 
shin. 

The territorial State's primary right to exercise 
4ts corncurrent jurisdiction over gli but these oreviously 
mentioned’ three types of erimes may, of course, ve 
expressly or impliedly waived. An implied waiver 
reomults:, for exanple, where the territorial State falls 
to request currender of the offender whe 12 being held 
by the visiting State on boani its warship, ?”? 

(3) 
durtadictions 
#1 An officer of a visiting warship steels a ship's 

chrenoueter., Tne visiting State has tne primery 


richt to exercise its concurrent furisdistion 
over tne sorime.~* 








Lior, United States vs lores, 289 Usb. 130 (1933). 


145. WATO Status of Forces Agreenent, art. Ets 
‘ Tass Institutes of International Laat Re 
iT Fabio : | 
~— + OPO Ls 2 rts art. 6, pera. | go ie "235 = ~ L? 

jeer, LL ow? in oTITUTS De OROTT INTORNATI ONAL 277 pares 
+t oP D2 INSTIIVT. OF INTORMATIONAL LAw 149 
(Scott od. 1316) Gf. United States v. Thieriehens, 243 
Fed. 417 (3.4. Frenne 1917 ) (commending officer of interned 
German cruiser The Prine Titel | y) indicted for 
smusglins chronometers off his warehtp ° 
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9? “weeheyp SF tern ever af ce 4 “S$ tin- wership ={fonls 
frome the #enip tnrer documents classified 
“wetricted Deter" with the intent of oll ing 
tree to @n agent of State A. The visiting State 
hoe the yvyrimery vrierht te erarecivsg TEP comarre- 
rent jurisdiction over the erime. £47 


v2 » wember of the crew of e visiting warship 
“hoote® ent rille the Thinty Cryer] free arfioar, 
the visiting State has the primary right to 
exerciée its coneurrent jurinciction over the 
crime .*-/” 


ae / weber of the erew of a visiting warship 
steele the nevieator's personel alhroroneser. 
‘he vibiting State has the primary richt to 
exerel 8 1Gs conevrreant Juriodiction ovor the 
crime.+/ 


#5 » menber of the crew of a visiting waraghip 
while postel os s bow sertry unlewfy ily thoots 
end sills a territorial state natiomsl who has 
coma floneside in 9 camnen a9 22 f§toc line 
tools from one of the warship's small borts, 
the sentry bellevinc thet ench foree was 
justified te protect goverment property.15<¢ 








tO Thad. See generally, United Stetee vv. Prench, 
16 JECMA 171, 27 Ok 245 (1959). 


L5Dy Chun 4 Gi ing, £1939/. 

: ung vhi Cheung v, Yhe Ling, 9 3G/ ACs 
160, f17 + Saris vite 26% (No, 87), WATC Status of 
Forces levenguarts art ate Loy 3(m) (4), institute of 
~ eenigghempe “+ ~~ eniuh Voncermming the 
a! , 423 re 3 : “Q} " Oxctp, art. 
parr. T UG Use “D5, APRUAT OS oT. 










ays e bd he : me i$ 
TUTE i HRvil tend i eked 277 (1598), NASOLUTIONG “OF 
The TNSTIOVY’ OF INTWRNATIONAL LAW 147 (Scott e&@. 1916). 


151 ipig. 


a WwATO Status of Forces Agreement, art. VII, 
para. 3(a)(ii), Institute of International Law, Begula- 
Cou ning the Lezal Stetus of Ships #nd The’ 
mrejzn 2c@Tes, arts 1 Moro, ty Atge EF, BOIS, 
7 ANNUAIRE DE LYIN Pur DE DROIT INTERNATIONAL 209 
(1898), SCOTT, RESOLUTIONS OF THE tee bso. OF INTER- 
NATIONAL LAW 147 (1916), I OPPENHEIM 8 450, at 845. See 
generally Peck, a Use of Force to Protect Government 
Property, 26 MIL. L. REV. 81 (LoOh) TDA Pam 27-100-26, 


1 October 1964). 



















-ij 


aires of Ne me on? atl 
os perae tiem 
alts 















oe es oe &! ov 
— wit eee + ce Oe 


a Oe eee 





, we SAry — 
oe = 58 
— —— 
— Gael 
‘se = 
ric 
.. 





a eed 

4 Sec t- 
feoes © All) 
Sy ee ee 
ong 
i~- queens 
a. seca 





ii sume SS 6h) F 





RS aes i. a 


5% = 7 = 


it 












106 


#6 ’. peiver of the crew of a visiting wrehip 
while aeti as coxswaln of one of the ware 





thip's auej2 bonts neclieently collides with 
Fs) snail fishing heat end kilis two children 
onc @n old women who arte territorial State 
nationals. The visiting State has the primary 


Tight to exerclgg its com@urrent jJuriediction 
over the crime. 


#7 \ menber of the erew of a visiting warship 
cemmits on untagereveted sgseult upen a terrie 
tomtel State lLaunderman when the seilor, who 
af off Muty, learms that the launderean hse 
foiled to launder his liberty uniferm as 
promiwed. The territorial State has the 
prinary right & exercise concurrent jurisdice 
tion over the crime but it is probable that the 
lesal jurisdiction would recognize the disolp- 
Linary jurisdistion of the snip in this easa. 
fn implied walver of this primary right resuits 
where the territorial Piha, _— to request 
surrender oftthe offender.15 





153 ty 40 


NN Eas Pxenption of vee States Forces, £19437 
Can. =P at 499—500, 5275 DeLeRe at 23~24, 
61, £19 ats don, Dig. at 125, 128, NATO Status of 
Forces Agreement, art. VII para. 3(b), COLOMBOS 8 288, 

at ames Contra. .~ tute of ~» -p~e Law, Hes 


e | y ne se & 

in Poreicn fort bre. 5, ‘Pare. ore 23 

JAIRG De LS Bs art. DE DROIT INTERNATIONAL 297 11898), 

a TIONS -” THE INSTITUTE OF INTERNATIONAL LAW 149 

(Scott ed. 1916), BRITTIN & WATSON 8 723.41, at 104, 

I OPPEVEFIM € 459, at 85%, SNOW, INTERNATIONAL LAS 2% 

(2a ec. Stockton 1898), “x ~ Gregory, Re el 
SE ¥ Fo ed bl SY e: 


i He av. 333) 30 3—uh “ti90u & 
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#3 ( Gonbher of the crew of 2 visitine werrhip 
commits on unageravated aswault witn the 
intert to commit rane upon a territorial State 
female ship cleaner. Ihe territorial utéte 
hew the orimerv rient to exercise its concurrent 
jurisdiction over tne crime but it is proovble 
that the lecel jurisdiction vould recoeive 
the disciplinary jurisdiction of tie Snip. «an 
implied weiver of its prinary ricnt results 
where tne territoriel State fails to request 
evrrerfer of the offender.155 


FQ A metiber of the crew of a visiting warship 
rapes a territorial ctate femaie Snip cieaner. 
The territorial State hes the primary right to 
exercise its concurrent jurisdiction over the 
crime mt it is proheble thet the local jurise 
aiction would recognize the disciplinary 
juriadictien of the ship. An implied waiver 
of its primary right re®ults where the terrie 
torial oOtaete fails to request surrender of 
the offender.+o 


#10 » member of the crew of a visiting warehip 
unlewfully kilis «# territorial State femele 
ship cleaner while ne is engaged in the 
yerpetration of a rape. the territorial ctate 
nas the primary right to exercise ite concur~ 
rent jurisdiction over the crime. An inplied 
Welver of Lts primary right results where tne 
territorial State fails to request surrender 
of tre offenier.+07 


wid * territeriel otate Llaundezwen steals either 
the ship's chronometer or the navigetor's 
personel chronoweter. the terxitorial state 
haz the primary right to exercise bis concur 
rent furisdiction over the crime.+ 





155 reig. 15oym4¢, 
197? 540, 
152- 


Lowe, HATO Status of Forces agreement, arte 
stb), 


VII, paro. Chung Chi Cheung v. The King, £1939/ 
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#12 \ territorial State leunderman stabs and kills 
& territorial State female shipcleaner who 
accidentally witmesses his theft of the ship's 
chronometer. ‘<ne territorial ctate haa the 
primary right to exerci s¢ 4{t coneurrent jurise 
diction over the crime.+) 





AeC. at , £1938=407 Ann. Dig. at 269-70 (dictum), 
Treaty on International Penel Law, Jan 23, 1339, 
title I, art. 9, pare. 3, Martens Wee (2a ser.) at 
434, as translated in ‘3 tion With vespe: | 
35 BDPe 3, 29 AM. [Nt E Le SPEC. 
¥ a mevaneee of an Serreets Gan > LAW» 
Ss ry) ns ; ! " 13 2 rs - 


P %l 
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en sort ‘art. 16, para. 1 Aug. 23, 
CE: . 7? ARNOATRS > LYINSTITUTC DE DHOIT INTER] 
NATIONAL 277 (1898), RESOLUTIONS OF THE INSTITUTE OF 
INTERNATIONAL LAW 1h? (Seott ed. 1916), COLONBOS § 

288, at 250, I CPPENHEIN 8 450, at 854. 





NATO Status of Ferces Agreenent, art. 
VII, sere, AS}. Treaty on International Penal Lew, 
Jane 235 1869 title I, arte Py DETAe Fy Hartens NeheGe 
(2d ser. ) et bon, ~ aa ee As in s di ctic et 
29 AMe Ja INT L L SPEC. oUPP. 


at 639. 1933), SS Lonnes 288, at 250, HALL & 55, at 

24 5 Tez es evi tate - international Lewy 

. 4! 6 4 - - at od Su 

Lne a * "art. "16, PAYA. 1 (AUG. 23> 
LS9¢ mm { ANNUAT RE DE SAE TRNSTETUTE DE DROIT INTERNATIONAL 
277 (1898), RESOLUTIONS OF THE INSTITUTE OF INTER 
a LAW 147 (Seott ed. 1916), I OPPENHEIM § 450, 

at 5 ° 
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RILMS OF TUATSNTCTTOW OVER CRINE™ COMKITT™D ASNORP 


WI # VIOTTING WARENIP'S oFFTCRERS 9% CHOW 


A. PRQLITON CF I BUMS OF STKE CTIOR. 
Le Puropesh Continent. 
®. Genpeneg) yale. Lr. Barton ase conserved thet the 
fiction of exterritorieltty 
Jemangh, &# © logiesl corollery of tha premise 
On which 1% Le hased, thet eseh indivicus)] nember 
ef fhe visiting foree shonlée constitute > ‘ind 
of ‘selting islenc’, bearing all the insiernla of 
his 2tete*s soverctenty ond thus erolvsively 
Sub jrat to_tye jJurlecicton of his om wai litery 
trimois.t 
Ortolar, however, provided no such meteaphoricsl] fiction 
to insulete # visiting esrship'’s officers end cree trea 
the exerciss of local Jjurisé@tiotion while ashere. tn 
his view, whew o vember of visiting wership’s cren 
etepprd ashore from one of the ship's sell boats, 
atepped Tram one of tre aniv’s ladder®? into e Shore 
boat, or stepped from the ship's ganqplenk onto the 
pier, he left the flag-“terte*s floating enclave behind 


enc eroSeel eon internctional frontier. While ashore 








lam rton, emt + oe Awned forees: 
istienes. ) iw, 31 BERIT. YB. i? 
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the terrlSorial Chete im. Torta lettion ower £11 of his 
CTIBAS wich ware puplwiveble by the loesl penal lnar. 
Thu@ Prilliteorn ctted Ortolen for the preporition 
Chat 


he privilege /emeaption fros eny tat the 
Plag-he ci hs jursedtotioy/ if extended, ow the 
ransom of the thing, to boats, tenders, end ell 
appurtenwywoes of Gg ship ne my, Bal it dogs 
net ucver effences aghinst the territorial lew 
committe. ween Rhera, though tie comnanders of 
Vesesels sre antitazed to be appriged of the 
ClrenettanGes attending ané 2etucae Justifying 
the eefeet cf any one of their craw, ané ¥o 
gecury t® thom, through the agency of €iple- 
S548 Of ocoopm@ilear athittere, tine adminietretien 
of justice.” 





“no chexy oF not a visiting warshie®*s officers and 
Crew Srv Simos Prou the ex@rcion of locel jurisdiction 
when they come eshore for recreational purposes was 
reiced in the early ease of Lffaire Dor.’ Der we a 
member of the crew of Tne Pearl, a Britich warchip, 
Which in 1960 visited Setgoen, French Indo-China. Uhile 
ashore of liberty he ageamilted a local gencerae and wes 
prouptiy comvicted of aavanit by the local Tritunal de 


Polies Sorrectionnel. wowrver, his conviction was 





2: AILLIMORE 479, 


3). : 
*SXoert of Cassation, 1268, /18627 Sirey 
fiecuel). General I. 352 (Pe. (ihe Dea Fi). wetefly discussed 


in Barton, P23 ibe Sie ee WO SP 
Jurisdiction 1950). 
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reverse’ bp the Priteerne) Joperieur de Getuwror on the 
greunc thet Mer, belne © Gren seebher of a viriting 
warship, wee tomwre from Fronch rreseeution, The 
French sonurt of Cnegetion reverand, thet covrt decidina 
"in favour o° the Loerl juriecicticn where there was a 
weeeth of ortivery emtringl ls comrltted by an 
Bnglish eatlor who BA? core ockhore utthart being on 
duty. 

be QUOLoe comment mtesonon- vot heving cveated 

any netophrerion] fletion to ineulete - Trieitine were 
shipte of ftcers ant exew from the territorial Stete's 
§uriestiction while ashore and net heving séopted the 
aecomointine and vorrshle dootrine of lernmities, the 
adyosetec of exterritorinality were forcsd -- in order 

to protect * visitire wership'’s of fictrs ani crew while 
eshore iy the perforzemes of of ftoiel Aautier -- to 

eerye oy exception trto the territeriel State's other~ 
wise intect local jurisdiction. Thie exception eame to 


be Known oe the service ce@mpeande cxeeption. 





See ney ye vy. “Mristere Public, Mixed Court of 
Gneaation, “aren 5, 1983, $5 SULLETIN De LeclaLatTon en 
ue eae ie cay Perey 128 _ (1942—83), 

lm. Mg, 154, 156~59 (no. D2). Another 
aiken tram@letion evpeers ir 39 #4. Js INT*L L. 349 
(5h) . 
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Moth the tertiteric] Etetetc jurseeciction over 
the crimes committed ashore hy © viciting wrekip’s 
officerr ered crew ené the pexryiog commande excention 
to thet jJuriadiction were recomtced in “remrlettons" 
atopted by the Inetitute of Intemattionel Lew tn 1894 
at its seeting ot The Maeue® “mr Inter in 1928 at ite 
neeting tm Trocthoin.® JIuatetally cited acs hevine 
“summerizn’ irtermtional practice and doctrine" on 
"the imauumity fron flacal? jurisdiction of rembers of 
the crew of o wership vhen eshore, "7? the Stockholm 
“regulations” provided: 

Tf tne menbers of the crew ashore comilt 
breeches of the law of the country they may be 
arrmiate: oy the local authorities end breusht 
before the local courts. The captain of the 


Snip Should be notified of the nrrest, wt has 
mo risht to demand their surrencer, 





Sipetriate « of International i" 


5 "F ATTONAL -” Pahoa. "seeaaryoens OF THE 
INSTITUS. OF eran Teanok LAd 143 (Geott ed. 1916). 


SInetitute of earn “psnen —y 


temas ie aa ANNUAL Do 
ei =) Giad ve (1928). 
7Ministere Pablic v. Tefendafilou, Mixed Court 


te Jaume 29, 1942, 5% WLLETIN De LigISLie 
De JURI@PRUDENGE BGYPTIGWNTS 259, (194.8 
ae 
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919=427 énn. Dig 165, 167-68 (No. 56). Another 
trenslation appears in 39 AM. J. INT'L Le 346 
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Tf the offernaers reemin their shin without 
having been Orrested, tna local authorities heve 
no richt to »oerd the shin for the murpose of 
erresting tnex but can only request that they 
shorld be horZes over to the tritunals whith 
@ competent acegrding to the lew of the Slag 
©., fler=Stote/ end that they (the loeai 
authorities) shouli be informed of the result 
of mch vroececdires. 





If the menbers of the crew ashore on official 
duty oy ay whether individcuellr ex 
eollective 4t offenans or STrines ashore, 
tae Local authori ty may proceed to arrest tneu 


Mit should hen? them over to the cantain if he 
Ssnould demand tneir surrender. 


‘nea local authority snould after sugrenderins 
the delinquents emuse a 2LOCe 8 Vex to be draw 
up stating the facts; ana such loc g@athority 
hee the richt to reonest that the delinauents 
should be presecuted before the tent autaor- 
ities or? that they shouldbe informed of the 
re@ult of tne procesdinza. ~ 









20 Greet Dritein. 

®. YUenereal rile. 8211 states that “if menbere of 
her /p visiting wershin's7 crew go outside the snip or 
her terdcrs or boats they are liable in every respest 
to the territorial juriediction.°? Apparently thie has 
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as trenslated in (2919~4¢ 


PHALL § 55, at 249. 
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115 
when such rights were being sought by Great Britain. In 
1858, for example, Great Sritain obtained by the Treety 
of Tientsin a renunciation by China of jurisdiction 
over @)]) British subjects who committed crimes in China, 
@ renunciation still in effect in 1937 when Chung Chi 
Cheung, the cabin boy, murdered his commanding officer. 

ahat if a member of 2 visiting warship’s crew 
commits a crime while ashore but returns to his ship 
without being arrested by the local authorities? Voes 
the territorial Stetes still retain its primary right to 
exercise its concurrent jurisdiction over his crine? 

The pre-World War IIT 5Sritish view on this ques- 
tion reflects Cockburm's following comment in this area: 
The rule which reason and sood sense would, 

@s it strikes me, prescribe, would be that 
e « « « ALT, A Crime having been committed on 
shore, the criminal gets on board a foreign 
ship, he “e+e be given up to the local 
authorities.+3 

Thus Lawrence stated: 

Sheu they Lthe menbers of the ship's 
compan thus misconduct themselves and 
tnen succeed in escaping to thelr ship, 
the comnanding officer ought, if the 
matter is at all serious, to punish then 
on the application of the local euthorities 


or deliver them to the letter for punishment, b 
the first course being in general preferable.+ 





13 supra note 3.8 Mrawnence § 108, at 232. 


chapter III. 
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116 
The postewvworld war II British view on this 
question reflects the decisions of the Mixed Courts 
of Egypt in this erea. Thus Brierly, citings Orfenidis 
Ye Ministers Public! states that 
if they (the members of the crew/regain their 
ship without having been arrested, the local 
euthorities cannot insist upon their surrender, 
only that they should be | with under the 
law of the sending state.l 


De OE 





) sption. either Phillimore}? 
He11,2° nor Westlate,t9 for example, provide any support 
for the service commende exception. The exception docs 
eppear, however, in the works of later writers. Lawrence, 
for example, states that "the Immunities of which we 

have been Speaking do not follow the members of the 

ship's company when they land for their owm purposes 


end not.on public business."“ Higgins, in his last edi- 


tion of Hall's Intern 





eu, citing Perels and 
Bonfils, states that if a member of the crew of a visit- 


ing warship cones ashore 





Loui xed Court of Cassation, May 31, 1943, 55 
BULLUTIN DE LUGISLATION_cT DF JURISPRUDENCr UGYPTICNVTS 
169 (19%42=43), [19h3—-857 une Dige 141 (No. 38). 


L6p:ToRLY 269. 17z PHILLINORD 479. 


19 WRSTLAMS, INTONNATIONAL LAW 267 (24 ed. 1910) 
fnereafter cited as vi PS PLAKE ° 


20. aWRENCE § 108, at 231. (Emphasis added.) 
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for an object connected with naval cuty, 
the member of the crew should be imnune /fron 
local jurisdietion/'’ if for some other woiegt: 
such @s recreation, ne should not be. . 


Oppenheim states; 


The position of tne commander and the crew 
of a man-of-war in a foreten port when they are 
on land is sontroversial. The majority of 
writers rag — between a stay on land in 

. the man mr and a stay for 
ether ~ibdeast. The connander be nenbers 4 
— crew ashore ani ‘ | : 

f 









,. to Dy puoi sioue ov $0 
5 — other arrangements respecting the vessel, 
renain under the exclusive jurisdiction of their 
home state, even in respect of crimes committed 
asnores, Although they may, if necessary, be 
arrested to vrevent further violence, they must 
et once be surrendered to the vessel. On the 
other hand, if they are on land not 

2) oas but for purposes of pleasure and 
recreation, they are under the territorial 
supremacy of the Littoral State like any other 
foreigners, and they may be punished for 

crimes committed ashore. 








4nd waldock, in his most recent edition of Brierly's 


dauof listions, states: 


if they fmeebers of © visiting warship's 
crew/go ashore on officiel business, there is 
authority for the view thet they are in 
principle exempt from the local jurisdiction; 
and that, while they may be put under restraint 
should they commit offencos ashore, they must be 
handed over to be dealt with under the laws of 
the sending state, if the commending officer ao 
requests. On the other hand, if they go 





2lnaLL § 55, at 249 nele 
227 OPPENINCIM § 451, at 355. (Smpheasis edded.) 
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ashore merely on leavo, they ere not exempt and 
may be arrested and tried hefore the ne courts 
fer breeches of the locel law... 


Colombos sums up the rules of jurisdiction cener~ 
ally appltenbdle te 2 visiting warship's officers and 
crew while ashore as follows: 


The preetice generally followed is to apnly 
the principle of ozterritoriality to then when 
they are on land in uniform end in an official 
capacity connected with the service of thelr 
ship. Sut if they are asnore not in uniform or 
on an official business, they are subject to the 
territorial jurisdiction of the Littorel State, 
which is entitled to prosecute okhea for any 
Crimes against the local lows.* 


3+ Jeph. 

a The Mixed Courts. Or. Rarton observes that 

Tne most feeund source of jurisprudence on 

the cuestion of the exercise of crininel or 

diction by local courts over members of a 

visiting force was the Mixed Courts of Heypt e~ 
These courts were created by Great Sritain just before 
world “ar II to exercise pert of Britain's extra~terri- 


torial jurisdiction in Esyvpt and functioned throughout 





23BRIERLY 269. 24coLomBos § 289, at 251. 





we 
» 33 AM. J. INT'L Le 
Mixed Courts and 
’ « 










a i= «Feéer 
ye po a ee ae ~ om 
oe ped lo = — "= 205 


—~wem @)*semerye Se eades a © tem ce rin 









bet PON YWe eRgameme gepgany tet = ttyer olte 











liz 
the war, hesring criminal cases involving members of 
many of the Allied nilitary forces which were present 
in Zgypt Guring that period. The Mixed Courts of 
Egypt were comprised of the Misdemeanor Court, the 
Court of Assizes under the presidency of a British 
judge, and the Court of Cassation -=- sometines refere 
red to as the Court of Appeals -- whose bench included 
poth an American member end an fclish member. *hile 
these courts followed French procedure, their decisions 
~- particularly those of the Court of Cassation <= were 
more characteristic of the decisions of common law 
appellate courts. Originally reported in the Dulletin 


Ss, many of 





these docisions have been translated for English lane 
guage international law journals“ ena digests? and 
have been frequently cited in postwar articles“® ana 


editions of standard treaties*? on international law. 





26% ae, Manuel v. Ministere Public, Mixed Court 
ef Cassation, March 3, 1943, 55 BULLETIN D® LEGISLATION 
ET DE JURISPRUDENCE EGYPTIENNES 125 (1942-43), trens- 
lated in 39 AN. J. INT'L L. 349 (1945). 


“lo aes, Gounaris ve Ninistere Public, Mixed Court 
of Cassation, May 10, 1943, 55 BULLETIN Dv LEGISLATION 
ET DE JURISPAUDENCD EGYPTIERNES 156 (1942-43), tranelated 
in £1943=45/ 4Snn. Dig. 152 (No. 41). 





COR se, Barton , 
tic 


Iurisdictions 
351-58 (1954). 


ec, BRIERLY 269 m. 1, 3, I OPPONIIM & 
at 855 ne2. 
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b. Gereral rule. Gaitanos v. Ninistere Public, 29 
an eerly decision by the Mixed Court of Cassation, 
presented the most frequently encountered-type factual 
situation in crininol ceses involving visiting naval 
forees ashore: s crew member of a visiting warship 
while ashore on “Liberty” (1.e., recreation) commits a 
crime punishable by local law, is arrested flasrante 
delisto, held, ome charsed by the local police, and is 
then tried, convictec, and sentenced for his crine by 
the local criminal court. Here Caitancs was convicted 
by the Correctional Tribunel of Meansourah and sentenced 
to a yeer‘e confinement at hard labor for having izported 
into Egypt = quentity of hachkiche for purposes of sale. 
On appesl he argued that the local criminel court hed 
no jurisdiction since, as a crew member of a visiting 
Greek wership, his crime wee justicleble only by the 
Greek military courts. The Mixed Court of Cassation 
dismissed his appeal, holdings: 


This was @ case where on ordinary crime had 
been committed by a sailor ashore end it was 





304 zea Court of Cassation, June 29, 1942, 54 
BULLETIN DE LEGISLATION _“T Dw JURISPIUDENCS NGYPTIENKES 
257 (19ui—-42), £1919=42/ Ann. Dig. 169 (Neo. 87). 
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not contended that the offence was committed 
whilst the appeliant was engaged on a mission 
under orders, 





In Amne ve Ministere - five sailors from 
the Duguesne and The Lorraine, French warships enchoreda 
in the port of Alexandria, went ashore and jointly com= 
mitted the crime of robbery. Only Anne was arrested 


2rrante delict 





9, the other four regaining their 
respective ships. ‘inne, tried and convicted before the 
lecal court of first instence, appealed his conviction, 
econtencins 


(1) thet intermational law considered a warship 
as vart of the national territory of the flag 
State when anchored in the territory waters 
of a foreign country, and that the members 
of the crew were covered by this immunity — 
ashore Lleee, the "walking island" fictiop/, 
irrespective of the question whether or not 
= were engaged on @ special mission 
(“service commande”) at the time; 





(2) that, ~~ in the case of a person 
arrested flagrante de. o the territorial 
authorities —— the right to arrest the 
offender, a usage has grown up equivalent 
to a rule of lew that the offender should 
be hended over to the authorities of the 
flag State, subject only to the condition 
that the latter must keep the territoriel 32 
authority inforned of any punishment imposed. 








31ta, at , £1919=h27at 170. 


32e9 BULLETIN DE LEGISLATION ET DE JURISPRU- 
DENCE EGYPTIUNNES at 52, /1943=457 Ann. Dig. at 115-16. 
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The Kixed Court of Ceseation dismissed the Gppecl, ruling 


eithout deudbt, the jurisdiction ef the terri- 
torial power erising in accordance with its orn 
lews isc subject te the recommired rights of the 
foreign military authorities in question, but 
only in accordanee with the limits imposed by 
international law regarding the exercise of that 
jurisdiction. These limits ere morecver leid 
cown, es far as members of the crew of a warship 
enchored in pert ere conerrned, by the Resolu~ 
tions voted st Steckholm in 1928 and sore 
partisulerly by Article 20. It has elready been 
decided hy this Court that these Resolutions 
should be reserded se appliceble in time cf wer 
juet ae much as in time of peace, although in 
fact the Inctitute ef Internationel Law cernfined 
iteelf to stating the rulee which prevail in 
pescte-tine. 


*rticle 29, in its first verenernach, nerely 
confirns the jurisdiction of the territorial 
power in eceerdence with the principler generelly 
recommized in criminal matters .. . and requires 
only thet notice of the srrest should be given 
to the commander of the ship, who cannot require 
mewhers of the erevy te be handed over. 
Wheat if either Geitenos or ‘inne hed been able to 
regain his warghin without hevine been arrested by the 
local euthorities? Such was the ease in Orfanidis ve 


Ministers Public and, es mentioned previously, was the 


eese with “ane's four accomplices, two of whom were 


jointly tried with him in Apne ve MAnistere Public. In 





PR Gs 


373g, et 54, L194 3e857 Syne Dige at 118. 
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223 
both of thmes cases the ilxed Court of Ceseetian expressly 
approved the following rule contained in 19283 Stockholm 
“regulctiors” votes by the Institute of Intermationel 
Law: 

If the offerders regein their ship without 

having been arrested, the local authorities 

have ro right to beer the shin for the purpose 
of arresting them but crn only request that 

they should be hardedc over to the tribunels which 
are conpetent sccording to the lew of the flags 
anc thet they (the locel authorities) sheuld he 
informed of the result of such proceedings. 

“hile under the stockholm "regulations" the loeal 
authorities "have no right to board the ship for the 
purpose of arresting” crew members who have committed 
crimes ashore mt who heve regained “their ship without 
having teen arrested," yet the local authorities sre 
often not satisfied werely to request thet the offenders 
“be handed over to the tritmmels which are competent 
according to the lew of the flag and thet they . .« » 


should be inforned of the result of such proceedings.” 





the prosecuting 
chief of the Peravet mnixte et Port Moued recuested the 
Greek favy to surrender Orfenidis for investigative 
purposes. Vice Admiral Cedefroy, commencer of the Creek 
Navy squedron to wnich Orfanidis® ship was atteched, con- 
plied with the reauvest but thoughtfully covered hinself 
witn the following letter: 
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™ efhoanes with pour nee i nend orer 
to you, Tor tne vurpeses of Anver ne only, 
the agxller Jorn OrshentA le [A the 

reer’ Tefer?etion thet yo: guirrerdcr hin to ne 
aft the terrctieetion hes veer completed *#p 
thet he way be trie’ ty the Greek caper Ghee 
to wiboee Jubimtiction he te enbjeet, 


Gowsver, byor cCaweletion of tre “gyptier tryvettpzetion 
the offaemoat we pet surrenderv¢ beck to the Uresk 
Reavy but ee Setet, convieted, od rentemerd by the 
Corrections! Triburel of Mansoursh. te eppenled, main- 
taining thet Ghe tri@l court eshoult have declined 
jurtodictagn go tery ie cage on the werits. ‘The 
Rined Soeurt of Uneretion agreed, roling?: 
Li]? the wetlor reeetre? his uership, 
wuetever tte reesor wicht be, withovt heving 
been erreeted by the Local euthority, he was 
elretcdy protected by the immmity fron juris- 
— recognixed ae belonging to the warship. 
The surrenéer of the effercer for the sole 


ge oft investigation did net iaply _remimelee 
of the hemefit ef this tearmity. '5 


Un mms sn 
nede to the jreer levy to evrrender tve of the four 





i¢ a cimiliar request was 


culprits who hec regeined their werehip. ‘ein, Admiral 





a55 SYVLLITT (= OM IT DG JURISPRUCTNCE 
eg et ee ee pres ihe Dig. at 142. 
1574. nt , Lio43~-esT at 142. 
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Godefroy complied with the request but again did so 
subject to the express reservation <-- this time sent 


directly to the 





3 Or examinins necise~ 
trate -~- that these two cailors be immediately efterwards 
brought beck on board ship, sedding for emphasis: 

In order to avoid any possible misunder-~ 
standing, you will sllow me to state that the 
course I have taken with a view to assisting the 
Egyptian authorities concerned with the admin- 
istration of Justice at Alexandrie should not be 
considered as signifying that I wash my hands of 
this affair. This matter shovld normally be 
judged by the naval tribunel of my squadron, see=- 
ing that one only of the accused was actually 36 
arrested on “syptian soll by the Egyptian police. 

While neither of Admiral Godefroy’s letters left any 
room for deubt, his stronger second letter covering two 


of Anne*s four accomplices plus the decision of the 
Mixed Court of Cassation in Orfanidis v. iinistere 
Public were apperently adequate to dissuade the local 
authorities from attempting to vresecute these tro. 
As to the remaining two accomplices, the local 
authorities took snother teck. Armed with e warrent 


(un mandat d*anener) summoning these two culprits to 


appear before the the local volice 








36 59 BULLETIN D® LEGISLATION UT DE JURISPRUDENCr 
EGYPTIENNES at 53, £1943-45/7 Ann. Dig. at 116. 
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126 
went aboard ship in order to execute the warrant. /fter 
the matter was referred to Admiral Godefroy, the two 
were surrendered to the police, wnfortunetely without 
the benefit of one of the Admiral’s coverinz letters. 
shen the culprits appeared before the juce d'instruction, 
he issued eo warrant for their arrest (un mandat darret) 
pursuant to which they were placed in preventative 
detention. «nen they unwisely evaded that detention 
the Egyptian authorities had thelr cherge: evading pre- 
ventive detention. They eppealed their conviction -- 
having been tried in common with Anne -- arguing that 
their preventive detention wes illeeal. The Mixed Court 
of Cassation, however, dismissed their appeal. Commented 
Leuterpacht in his translation-digest of the case: 

The reasoning of the Court was not clear at 
this point but the intention seems to have been 
to point out that the surrender of the appel- 
lents in the present case wes unconditionel, and 
that, accordingly, whatever form the warrant 
teok, there was @n implied waiver in resard to 
the two sailors actually surrendered, whereas 
in the case of the two sallors dealt with by 
the Letter of April 20, 1943, there was an 
express reservation of ultimate jurisdiction, the 
surrender being only for the purposes of enquiry; 


and accordinsly, preventive detention alone 
would be justifiable in such a case,” 





3? /7943—457 IRN « Dig. at 117. 
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It appears quite clear, however, that Admiral Codefroy 
in fact had no intention of unconditionally scurrender=- 
ing Anne's two gmecomplices. His failure to draft a 
thiré cover letter was no doubt prompted by the fact 
that he hed just written the same 





concernins two. other culprits to the seme crime and by 
the fact thet the police appeared to be on board not to 
serve warrants for arrest on prospective defendants 
but to serve a summons aon prospective witnesses. lils 
persitting the ogyptian police to serve thelr criminal 
process on board was nothing more or less than a good 
faith compliance with his previously announced policy 
of “assisting the Egyptian euthorities concerned with 
the administration of justice at Alexandria .« « » «”® 

On the other hand, in Uinistere “ublic ve 
Korakis 1t is also quite clear that the Eegyptien authori- 
ties had no intention of unconditionally surrendering 
Korakis et al. to the Greek military police. horakis 
and three other crew members of The 4 » & Greek 
warsnip visiting at Port Said, were ashore on liberty. 
During a eafe brawl they committed an agrravated aesault 
upon one ~oumberos but were arrested by the tcyptian 
police before they could flee the cafe. liowever, since 


the feyptien police could speak no Greek and sinee the 


oe Levieme tat oeepeenet cenete othe oreeme 48 
— wut i) <M olson Se cote te fet Ae’ of 
+ Ce Oe wee 00 yee Cee one lems eed 
Suet act UF Lemgwerg Atamd oe com antas Orne orn 
UAtereD Lad mee oth oes tee ct te at Sndt 
ee ee ee 
» comnthsiudionanspeacaallalal 
reertes wees wares; aD te 9 . 
< Ame SPLATT SD ED © 7 
Lecce Tina evpec 



























ae ee eae a eer 
sheen Sonam eta 8 


Ss: -_ 
I ar a 
= aed ee ma 


128 
culprits sllegedly could speak neither French, "nglish, 
nor Arebic, the police surrendered them to the Greek 
military police without apperent conditions. when the 
Greek sailors were laeter brought to trial before the 
local Fzyptian court of first instence, they contended 
that the court head no jurisdiction on the grounds that 
they "had regained their ship before any intervention 
took place by tne Egyptian suthorities and that they 
had elready been dealt with by courtemartial." The 
trial judge sustained their objection, whereupon the 
Ministere Public appealed, contending 

that it was impossible to interrogate 
them - « « « that the surrender was only effected 
efter their names hed been taken and a numbered 
receipt signed by the military police to whom they 
were handed over had been obtained ... -fan 
thet the surrender of the offenders to the mili- 
teary euthorities of their own country was not 
mede with the intention of renouncing Zgyptian 
sovereignty but merely as a matter of courtesy 
and in order to spare the accused, who had not 
yet been interrogated, the inconvenience of spend- 
ing the nisht in prison. 
Tne Mixed Court of Cassation dismissed the appeal, 
ruling: 


Li/nere the local authority, having arrested 
the offenders, surrenders them to the commander 





280 BULLETIN DE LEGISLATION ET DE JURISPAUDENCT 
BGYPTIENNES at 67, £1943=457 Ann. Dig. at 121. 
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of their ship without reservation, the courts 
of the flag State recover the exercise of their 
jurisdiction. 


e « ebver supposing that the local police, 
whe had not yet ascertained the gravity of the 
offence but merely mew that a brawl had taken 
Dlace in which these sailors Were concemed, 
had not the intention when surrendering then 
to the Greek authorities of renouncing the exer- 
cise of jurisdiction, nevertheless the appcsl 
should be dismissed in the present case, unless 
there is sufficient proof that the offenders wiio 
actually regained their ship were only allowed to 
do so subject to the condition thet the eventual 
cath It of ay was reserved. A cpeneres 

al reservat) or ot ft ent 





NO Vo. 
a tacit popdition. coe 4t is hardly aS pckater £0 
point out thet it is not a question of an express 
or tacit renunciation of local sovereisnty, but 
Simply a auestion of a conflict of jurisdiction. 


In these circumstances the accused, having 
pre —— ships and 10 





ship, the Dreck authorities could SPeeerly clain 
the exercise of jurisdiction by their courts in 

conformity with the teras of _Article 20 lot - the 

1928 Stockholm "resolutions"7 quoted above. >? 


Ce yervice commande exception. The Mixed Courts 
of Egypt heving adopted the first two rules of jurisdice- 
tion contained in the 1928 Stockholm “resolutions” 
regerding the crimes of a visiting wership’s crew while 
ashore, it wes not surprising that the third ané last 


Stockhoin rule -= the g¢ de exception -~ was 





also adopted. 





39a. at 68, £19%3=457 Ann. Dig. at 122-23. 
Emphasis added.) 
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The leading case -- Minis Pu CY» 

Triandafilow-- provides not only a very interesting 
example but also a very libarel application of the 
Service commande exception. Triandafillou was e crew 
member of The Panther, a Greek warship lying in the 
port of Slexarndria. Shortly before midnight, while 
ashore in ‘Alexandria, he emerged in a Aarunken condi- 
tion froz & dar in the Place Mohamed Aly, came upon an 
Egyption policemen endeevoringe to escort certain 
"actresses" ond 2 taxie-driver to the police station, 
drew & concesled dagger, ond stabbed the policeman in 
the right suttock. Arrested and later broucht to 
trial before the Tribunel of Alexandria, Triandefilou 
produced a certificate from his captain stating that 
he hed left the ship charged with ea mission eshore -=- 
the purchase of ship's provisions «~ with leeve to 
report back on board by midnisht. Triandafillou, there- 
fore, argued that the court hed no jurisdiction over 


his crimes under international law. The court disesreed 





nixed Court of Cassation, June 29, 1942, 54 
BULLETIN DE LEGISLATION_£T DE JURISPRUDENCE HGYPT= 
TENNES 259 (1941-62), /1919=42/ Amn. Dig. 165 (No. 86). 
Another es translation appears in 39 AM. J. INT*®L 
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and convicted him of both charges: assaulting a volice=- 
man and cerrying © concealed weeavon. On appeal, the 
Correctional Tribunal of Alexandria acquitted him on 
the weapon charse “hecause the possession of the weapon 
by the acevsed could be justified by the necessities 
of his official duties” and because “it is established 
that he left his ship on these duties and thet he was 
carryinzg the dasrer when he left the ship, "31 This 
court, however, wpoheld the asseult charge, reasoning: 

The fact that he left the ship on @ mission 
does not affest the first charge because it is 
Clear tnat the stabbing was done by the accused 
at a time when he was not engaged on official 
duties. 

On appeal, the Mixed Court of Cassation quashed 
Triendafilou's assault conviction by the following 


interpretation of the service commande exception: 





weeds of the ship. in ee it is a —— of 
extending the imaun’ ty of the ship itself oute 
Bide the ship for the vurpose of meeting its 








lots 





J1lcorrectional Tribunal of Alexandria, May 4, 1942, 
ah ine 3 In DE L&GIoLai PLO ET ye URISPRUDENC. ESYPT.H 
167 (No, $6). 


321g. at » 1919-427 ann, Dig. at 167. 
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needs. This is the hbesis of the prircinle which 
withdraws these menbers of the crew from the local 
surioeiction when they are or a mission (gervice 
)e turthernore, these last words should 
be interpretec rot with recerd to the aetionr of 
him who hes received the order but with regards 
to him who grve the order end who is concermes 
with its execution. In the present case the 
seller “rioerdsfilon nee not ret metus ec to his 


o * P ” r j ; i A & ” a a i 3 x re) 


wer oe Eefert sfil1_on macht th: mission when 






Judge ™rinton, the American menber of the Mixed Court of 
Cassation, has provided thts further insight into the 
court's reasoning in the Triendefilon cases 


4s to whether the seaman was at tho time of 
the offerse enmaced in @ service commande the 
court . . « held thet the question cepended not 
on the intrinsic echeracter of the offender's 
act or on his orm state of mind but on the nature 
of the orders under which he wes serving, e test 
which piaced nin within the scope of the excevtion. 


/ few months leter, in Mintstere Public v, 
Tsoukheris,’" the Mixed Court of Caesation again had 





34 





37 Gap BULLPTIN DELL'GISLATION CT DE JURTSPRUDEMCE 
EGYPTIONWES at » L1919=427 orn. Dig. at 169. 
(Mmoheris edded.) 


“arinton, I 





" & 

“/"ixed Court of Cassation, Feb. 8, 1943, 55 
BULLITIN Di Lis ohonbey aT JURIGPRUDENCE EGYPTIENNES 
89 (1962—43), 194 30 57 OMne Dige 150 (Ko. 40). 
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3% 
vefors tt % service oommanto excention=tyne once. While 
the court wes wneble to mee oa definitive rulirg, not 
navinge edequcte ovidernse in the recoré 2s to Teoultharis® 
2lleret of ficicl wirestion ashore, the court G14 make this 
elarifyine ctetement rerardine the Triendafilou test: 


‘oolyine this /She "rtentet orireinvie 
4t seens cleer that the person -  & the om 
is interested in the rerort of the nerson cent 
whereas the lat? er is interested in prolonging 
the duration of the miesion. If therefore there 
4s no report to nake there is no order in ouese- 
tion, on? 2 seladtier who sbuses his mission to 
prolong his leave will cease to be covered by 
imrinity from juriediation, 20 


In Leoutermecht*s digest of Ministere Public ve 
filou, he added the followine critical “notes 


The judmement of the Court of Cassetion adopts 
en interestins test of whether the accused 19 
still on. a mission, nawvely, whether he has reported 
to — suveriors,. I[t seems clear thet Triandafilou 
was in fact enrcare4t on a “vorivate frolic of hie 
own" (to use a familiar common law expression), 
mt this made re difference. Presumably the 
decision would heve been the same if the nct had 
taken place efter midnight, j.6¢., after the time 
for returning to his ship hed exvired It is, 
nowever, likely thet the application of this test 
is subject to some Linitetion in point of time, 
ieee the period within which 9 member of the crew 
might be reasonebly expected to return and make 





3674, at 3 L1943=4.57 fune Dig. at 152. 
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174 
his report. Thet suet, of course, he @& cuestion 
of fect to be decided in the circumstances of 
encn orse.- 
However, the reol criticien here shoule rot he directed 
to the court's eoplicetion of the service commends excep=- 
tion tut to the menrer in which the Irstitute of Iintere- 
nationel Lew framed thet exceptior which reeés 
If the wrembers of the crew ashore on official 


duty (service commande), whether individuslily or 
collectively, commit offences or crimes ashore, 


the local authority may proceed to arrest then 
put sheule hend thee aver to the captain if he 
should demand their surrender. 


Restated the exoeption vrovides: 
chile a member of the crew of a visiting 

warrnip is ashore on officiel duty he is 

im-aune from the exercise of local jurisdiction 

over any crimes he tirht commit. 
By puttins the exception in a time fremework, the Insti- 
tute encsourm-ed the conclusion that, sinee the crew 
member cennot richtfully deviate from or abandon his 
perforrance of an official duty, he must therefore 
while ashore be immune from the exercise of locel jurise 
diction until he completes his performance of that 


33 


official duty. Tne falllcy in this conclusion, of 





37 /7919"42Z7 ann. Dig. at 169. 







73% es, In Ministe: 2} ‘Sor 
Mixead Court of Cassstion sunt ood its Trienda 2 
ruling to te that “the local courts hed no jurisdietion 
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course, is thet the crew merhber -~- legelly speeking <-- 
esn wroncfully deviete from or enbandon the performance 
of his official cuty, st which time he becones subject 
both to the criminal senctions of his flae-Stete for 
his wroneful failure to verform his officiel duty? 
and to the jurisciction of the territoriel State for 
eny locel crines he night thereafter commit while ashore. 
In the wores of the Fixed Court of Cassation: 


The only reasor why the members of the crew 
of a warship enjoy any immunity ashore is that 
they sre carrying out orders relative to the 
needs of the ship. 


in respect of breaches of ordinary criminal Law committed 
by a sailor ashore dgming his stay there on duty.” 55 
BULLETIY DE_LEGISLATION ET Dr JURISPRUDENCE? SGYPTIENNES 
at ; {1943-457 Ayn. Die. at 152. (fmphesis edded.) 
In Guebeli v. Nei the Civil Tribdunel of Cairo, citing 

filoy and Tsoykharis, used the phrase "while the 
offender is on duty.” April 22, 1943, 55 BULLETIN DE 
LEGISLATION =T DE JURISPRUDFNCF 120, (1942~13), 
Li9h5=15/ Ann. Dig. 164 (Wo. 4&4) (dictum). ("mphasis 
added. 


IPE ezes UCMJ, art. 92, provides in part, “Any 
person subject to this chepter who --- . .. (2) having 
knowledze of any other lewful order issued by a member 
of the armed forces, which it is his duty to obey, fails 
to obey the same; or (3) is derelect in the performance 
of his duties; shell be punished as 3 courtemartial may 
direct.” 
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Portunctely, the sgervic® sommands crception cs fremec in 
the W/TO Stetuse cf Porcese *sreement helps te eveid <= 
rether than to encourege -- a T ndefiloy-type conclue 
sion by cleerly requiring 
something more ther thet the effenec *as 

committed during the period while the accused 

woe gy cfficiel duty. hie ectitionel inrre- 

Giert is a causel connection ston fee? offense 


comtitted ond an ect or ommteston / Gone in 
the performence cf officiel duty.“ 


&, Uniter  tetes of fmerica. 

®@. immer 3i9. Dating from cerresvondence of the 
Secretory of State in 179","2 tne United States has 
consistently vecomiced thet eo visitins warship's effi- 
cers and crow while eshore sre anencble to the terri- 
toriel ctete's jurtediction. In 189%, Dr. Snor of Harvard, 
in his lectures on internetionsl lew to the 'nited States 
Navel ear College, *? steted this seneral rule of juris- 


Giotion 22 follews: 





40-5. 6rt, 


63 OTCK. Le PV. 





“Liz avph & 255, et 830 n.2. 


42 shortly after DOr. Snow's sudden death, these 
Lectures were prepered and arrenged for publication by 
the havy Department and printed by the federal covernnent. 
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ic rules Lot immity from Lonel jurisdicttioy/ 
as to shins anply o all tenders, heats, or other 
tilla belorring te vectels of wer and ¢deteche? 


therefrom upon any service, but sions Seats or 
or ™ny on % 9 ry re of —. > " mn ghoare WO 7 fi oY 
reach lend, the rtns toe : 







in 1917, in Unit 
defense counsel sought to get thetr client out from 
*“undex the lceal jurisdiction”™ but felled, in part no 
doubt because of the unfortunate historical context in 
which the cese wes set. The accused, commander of The 
fring cite! -riedristh, an interned German Nevy cruiser, 
was infictec for smuggling certain of his warship's 
echrononeters inte Philadelphia. His counsel arsued in 
support of * prelininary motion to quesh the indictment 
(1) That the sommender of the vessel under such 
cirenistences is the Pepep ante ti te of the 
soverelen of his country 3!t5 and 
(2) that the privileze of extre-territorielity 


anvolies to offenses committed in connection 
with @ public vessel of a friendly nation 





“3syou, INTERNATIONAL LAW 8 26, at 23 (24 ed. 
tom en 1598) (Smphaets added); ef., WILSON, TH TERNATIONAL 
a at 149 (1910). 


Wh ons Fed. 419 (5.D., Penn, 1927). 


*Seeven the captain is not considered to be 
individually exempt in respect of arte fApnore/ net 


done in his capacity of arent of bis state.” HALL 
249. (Impheasis edded, ) 
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ta Lidge x/ thoer eorricisally cowwdted 
ad ant ‘enevetfune sucn officials 
~~. Lttims such offences sry be tried and 
punished only by the sovere len power of 

Le ehlp repredsenté, vupoh the taeory thal 
the ship Ly part of the territory of that 
ovecvign. 


without ceweaisg ae “the Guedtion of isenuiity of the defene 
dint 12 tee CeplwaerGative of the Commun sovereign, 

the court aeid thet "nothing appears upon the reeorm to 
jJustity timt inference .. .« , 1? every 28 to She propo= 
Gition tlmt the captein wae clothed in the Warship*’s 
“ettre-torritomiaittr™ tho court sake: 

“eGcing to the guestion of extraterritoriality, 
indictment Wo. 67 sufficiently alleges the con= 
mis@tion cf the offense without the territory of 
the United States, and, as pointed ont by the 
E€letrict attomey, the offense ef sauggling is 
itself inconsistent with the theory of its 
commission munor the Prinz T1tel Priedrich, acs 
thet offense 25 not aonies -@ until the goods 
« » » Chaveet to he reolec are Drought oft 
the ves#el into port. a7 

bhile the defense vrobably meant to arswe “that the 
privilese of extraterritoriality avplies to offenses 


committec both afloet end ashorg/ in connection with a 





1 
*SOh3 Fed. at 420. 


“Iida. 


“ra, at ker. 





139 
public yossel of a friendly nation to /ste, av. hy 
those officially con»rcted therewith,” the court defl- 
nitely Linited the ~rivilece to arimes consirmeted on 
board the visitine warshin. *9 

in 1958, in The Case of the Goodwih), Visit 
Sailors the cninrita were able to met thenselves out 
from “under the Local jurisdiction” by leavins that jurise 
diction unanoorehended. Here several crew members of a 
visitines sireraft carrier, while ashore in Oslo, Norway, 
aurins the soeodwill visit of a United otates Navy task 
force, assaulted and severely injured s Norweizan 
national who, because of his injuries, was unable te 
identify thes before the task force out to sea. “Had 
the culprits been avvorehended by the “orweican authorie 
ties, thers would have heen no question to their right 
to exercise Lhornay 's goncurrent/ juriséietion to try 


the men.”9+ ine United states, however, aiso had 





vet 


49 *cogsessine his ship, in which he /tine captain] 
is not only protected, but in which he nas entire freedom 
of movelient, he lies under no_peecessity of expocing hime 
Self to the exercise of the ittora]/ country, and if 
he does sc voluntarily he may fairly be expected to 
take the consecuencean of his act.” KRALL 249, 






 Weese, U.S. Hayy 
Je 7 (Maren=4oril 1960). 


Dlig. at 25. 


9 J ite 
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concyrrert Jurtediation “etree Khe men involve? were 
neval nervzomre1. "92 In December 1958, when the Vevr 
solvec the cate, the victic whe flown fo the ‘Ini ted 
States arc tdenttfied hie asanllente who were there= 
after conriotee by 8 Voviy general courtenertiel for 
Agere vetae comanit, 79 

In 1969, however, Urittin and Weteor steted con= 
eerminn the offieers ord wen 6f © vieitine wershin who 
go ashore nmefficielly for liberty or leeve: 


Tae Stetus ef ench person hes often heer «4 
a of Atsapreanent anone netions. because 
of tre effect thet the sbeance of any ~rember 
of the erew would have on the fightine effec 
et og S af 4 emis. BAG DBCLINS BTS CRDLRNESL 
seraannel BY the local authori tics 
eould he an inter*>ranca 1ith the aa sovares 2 
the tisgitine werghnino'’s — 8° Oy the other hand , 
4% ten he aretied with egual force thet a visite 
ims chin, by voluvterily erenting Liherty to 
mesherrn of hor corer, has consented toe the exercise 
of cririnel jurisdiction over then by the terri-~- 
tories. sovercion, wno . « e ordinarily has fnll 
eoverroecteal wutnority over all persers end things 
witnir the bourderics of its territory. Thie 
jurisdiction would obviously inelude crew nembers 
of 2 visiting wershiv. Reoouse of oo i 
mt conflictine erreunents, . ? r 
















52 Tid. 


D3 pig. “The victim has filed e claim for his 
damages with the J,5. Country Representative in Horway 
(U.S, fir roree), which in due course will be paid." 
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stots of fh Clot onetel| 


hile ashore 1 RATES Ge 
owever, the oul Shay today is for the 
power to take jurisdiction, thus we must be pre- 
pared for = contingweney when visiting e 
foreisn port. 






te 


Brittin ard katson cite no references for their obser~ 
vation that "many nations have contended that the 
exercise of sriminal jurisdiction over the warship's 
personnei by the local authorities would be an intere 
ference with the sovereignty of the visiting warship's 
nation" and none has been uncovered during this study. 
it appears rather that the lew as to the status of the 
personnel of visiting warsnins while ashore unofficially 
4s substantially settled, both in the United States and 
elsewhere. 

le The United States 
has never recognized the service commande exception, 
either as stated originally in The Nagsue “resolutions” 


Fo) 
Pas ¢ 


Ds 





of 1895 or as later stated in the Stockholn "resolu- 
tions” of 13928. Uyde, for ezamnle, says nothing in 
either 192229 or 1945 to indicate any Americen support 


for such en exception, stating merely: 





S+nerrrin 2 warson § 723.42, at 105. Emphasis 
added. ) 


D9. HYDE, INTERNATIONAL LAW # 255, at 441 (st 
ed. 1922). 
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he semiption enjoyed by persons officially 
comnected with and on board of 2 foreign pudlic 
vessel Tors not eceompany trex after they heve 
left the ship er ite tenders and are on shore. 
o . « « UTTicers emd crews of foreign veetelr 
of war, who commit effenses while ashore, ,are 
fenereily subject te local surisdietion.>6 


The moat thet Oyce very conBervatively sugme&ts is that 
@ Visiting wership'S commander while sshore should be 
exempt from locel process. 


Pom@ihly the commander of a vestel of wer who 
goce ashore in order to accomplish an ond directly 
eonnected with or incidertal to the public business 
which brought his vessel into the port, ought not, 
wht Le co engaged, ne be gies to ) eet Tees 





however, that gal iat quzaptien within the ie 
steted hac been cleimec or gronted by the United 
Stetes. 


In 19690 Srittin and *atson stated: 


‘hen the officers or crew of the warship go 
ashore on officiel pusiness, it is customary 
thet the Local authorities waive all jurisdic- 
Sion over thom. Yor their ects on shore these 
officers and men ere enswerable only to their 
navel aupere re It is just as if they were on 
board snip . 58 





56t7 uxpr 8 255, at £20, 
577g. at 832. (Rmphasis edded.) 
SCemryriy 4 watsox § 723,42, at 104=05, 
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Siowever, their veo of the term "officiel meiness" 
indloates 2 relienos upon the service sepmande excep~ 
tion as diseussed by Rrderly,2? Colombes , ©° end 


61 rather than vwnoon eny American source or 


Onpenhs in 
eviderce. 
it Shus appears that when the United States in 
1951 acquirer, as a NATO s@ndine State, the primery 
right to exercise its coneurrent jurisdiction over 
those crines committed ashore hy its visiting noval 
forces which fall within the YATO Statue of Forces 


Agreenent "“offietal duty" excention (albeit an excention 


more Linited than the Stockholin service 





excep= 
tion), it wee lewsslly accurate to say thet “under that 
agreement the sending state acquires more jurisdiction 
over its forees than it would have without an agree~ 
ment, "02 at least as the United States then interpreted 


the rules of jurisdiction uncer international law. 





er ‘ — : a : . P 
SOMATZELY 269, sytompos 8 289, at 251. 
% : a 

61; oPPUNMLIN 8 452, at 855. 


62° International law and the status of Porces 
ys ye U. S. st oF JUSTICE —, 
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Lhd 
The United States ror enperrs to be well on the 
way to recognizing the FAT Stetus of Forers Arreement 
“official duty" exceptior os ep mile of internetionrl 
law eappliceble in its reletions with States who sre not 
Slenatoriles to the arreement. Evidence of this devel- 
opment ic foune, for exemple, in The Americen Lew 
Institute"s 1962 vroposer restatemert on The Foreirn 
Relations Lew of the Unite? States, 3 

The Institute*s proresed restatement sete forth 
no Separate rule of jurisdiction applicable to a visite 
ing warshivo's officers end crew while eshore on officiel 
duty. However, tne “Reporter's Votes” to the section 
on “Visit in Port of Poreien Neval Vessels or Other 
Vessels in the Military Service "O4 state: 

Treaties seldom sovern the exercise of jurise 
diction over visiting nevel vessels end their 
personnel. vhen an armed petrol is sent ashore, 
with the express or implied consent of the 
territorial sovereicn, to police the conduct of 
personnel from the vessel on shore liberty, the 
jurisdictional situation of the patrol is so simile 


iar to that of a friendly force visiting the 
territory of another state (other than a force 





O3n7STATEMENT, FOREIGN RELATIONS LAW OF THE UNITED 
STATES (Prao,. Off. Draft, 1962) hereafter referred to 
as RESTATONENT/. 


64s4, a 52, at 176. “The rale stated in this 
Section has no application to _the personnel of a vessel 
while they are ashore." Ig. 8 52, comment g at 177. 
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* panenas } that we eee rovermine visit 7 
25 _ oresumably apply to the patrol. 


2 Lee 





Gi ~be, : 
One of the rmmles sovernine visiting armed forces vro- 
vides | 

that the sending state shall heve the prior 
ricsht to exercise enforcement jurisdiction 


within the territory over mem bers of the agreed 
oo respect c? =) : ‘fense compitted_b: 





Tne Institute's “duty” exeeption apnears to be 
legally the equivalent of the NATO Status of Forces 
Agreement “official duty” exception which orovides that 

The military authorities of the sending 

Stote shail nave the prinery right to exer- 

cise jurisdiction over a member of a force .« « -« 

in relation to .. . (ii) offences arising out 

of any act or omissions done in the performance 

of official duty.© 
Supporting this conclusion are the Institute's comments 
on it's "duty” exception which point toe a NATO Status 
of Forces Arreement-type requirement of a causal cone 


nection vetween the offense committed and an act or 





54a, 8 52, Reporter's Notes 1 at 178. (imphacie 


edded. ) 
075, 8 62, at 194. 
7 art. VII, pera. 3ia). 
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omnissicyn dons tr the performence of officiel éuty. Two 
such cosmvnte, for ex™tple, ares 


‘litarzy muthortities of tle sending state have 
a right to exercise primary jurisdiction over 


Po a) ' e 
O1iPncs?® cons 


oh at by meribers of a force in the 
hit pS st @ 








feceptance of the certification of the con= 
minting offfeer thet en eccused wes acting tr 


eh : D 4 rlo er 45 08% ¢ (| * Ww 3 ed th ; & ear, 4 (733 . a : OY) 
Was Comitced iw ene methed of resolving this 
problem.69 


rule which would also exempt a visiting warship's 
orew Troe local jurisdiction while ashore ynofficially 
for liberty or leave has been proposed by Colonel King 
who reesoned: 


The need for the captain of a warship in a 
theetre cf operetiorns in time of war to have 
compiete and exelusive jurisdiction end control 
over his men, even if they so ashore temporarily, 
‘lis eS great as that of a commanding officer of 
land treopy. "very man on a warship hes his 
bettle station. Surplus personnel are rarely 
carried, For the courts or police of another 
even though friendly nation to teke a men fron 
his ship diminishes pro tento her combat effie 
Clency, @nd she say have to engage in combat an 
hour ofter leaving harbor. There is therefore 





OSnnSTATEMEDT § 62, comment p at 19%, (Emphasis 
edded, ) 


O9 xa, 5 62, comment o at 195. (fmphasis added. ) 
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147 
the strohevet wilitery feacon egainet peraitting 
the local jurisdiction to prevail in time of war 
ane in faror of the men’s being tried only by 
the courts-nartiel of his own ravy. 70 

This is, of course, neither the rule in time of war nor 


@a fortiori in time of peace. 


BP. RULES OF JURISDICTION. 

Crimes Committed 
ins Werebin'’s Officers or Crer. 
@. _xelusive inrisd@dictionr. 

(1) Vieitine Stete. Under internetional lew e 


1. Juriccisction Ove fshore hy VY - 





vVisitiry “tete hes exclusive jurisdiction over all 
crimes, curishable by its lew but not by the territoriel 
States low, which are committed ashore by ec visiting 
wershin's officers or crew, 72 

(2) Territorisl Stete. Inder internattonel 


lew oa territorial State hes exclusive jurisdiction over 


@ll crimes, punishable by its lew but not hy the visiting 







7LMATO status of Forces Agreement, art. VII, 
para. 2\a)i3; cf. Kinsella v. Krueger, 351 U.S. 470, 
474 (1956), United States v. Sinisar, 6 USCNA 330, 
36, 20 Ohi. 46, 52 (1955). 
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Stetve*s law, which @re comeitted ashore witnin its 
territory ») a visiting warvhip’s officers or crew, 72 

>. Somsurrent Jurisdiction. Under international 
lew viciting en@e territorial States heve concurren’ 
juTiadiction over all crimes, punishable by the lave 
of both States, which are committed ashore within the 
territorial -tete by 2 visiting warshin's officers or 
crew.’ > 


2s Bieht to Tsgercise Juriseciction Over Crizes Committed 








e. Crimes over which the visitine State has 
exclusive jurisdiction. "Inder international law a State 


has the risht to exercise within 1ts om home territory 





(Era Status of Forces Asreemert, art. VII, 
pera. 2(bd)3; ef. Kinsella v. Xrmueger, 351 U.S. 470, 479 
(1956), ‘nited States v. Sintgar, 6 USCMA 330, 336, 
20 CHS 46 §2 (1955). 


(ATO Status cf Forces Agreement, arte VII, 
vara. 1, “xemption of United States Forces, /194 
Gan. Sup. Ct. 483, £19437 & DLA. 11 (1943), /19% 30457 
Ann. Dig. 124 (tio. 36), Ministere Public v. Korakis, 
Mixed Court of Cassation, Dee. 11, 1944, 57 KULLETIN Dz 
LEGISLATION @T DE JURISPRUDENCE EGYPTIENNES 66, 67, 
£1943-45/ arm. Dig. 120, 121 (No. 34%). “An act that 
violates the disciplinary rules of the sending stete 
as well as rules of criminal law of the territorial 
state subjects the actor to the jurisdiction of woth 
States." STATEMENT 8 60, comment b at 190. 
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1k9 

and on the high seer ite exclusive jurisdicticn over 
Crimes committed within e foreircr State by one of its 
warshio's officers or crew while eshore. Cr the other 
hend, under intermational lew eae visiting State hes 
generally ro right to exercise such jurisdiction within 
a foreiten Stete for “a state's tvrisdictior to teke ene 
forcement octior within its territory is rormally 
exclusiv iad 

Incer international law, however, there are a 
few excentional situations wherein a territorial State 
is deemed to nave conferred on a visiting State a 
limitec rigeht to exercise within its territory its <= 
the viriting State's -- exclusive jurisdiction over 
crimes comnitted within the territorial State.75 Ome 
such situation is where a territoriel State gives its 
consent, exoress or implied, for a foreian wershin's 
officers and crew to visit ashore. 

Unless the territorial State expressly indicates 


otherwise, international iew deens tnat the territorial 





74 ReSTATERENT 8 20, comment b at 64. 
if SInia ® 
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1% 
State Innliedly confers am the visiting Shete 2 limited 
right to ereratse within its territory its -- the visit-~ 
ing Statets -— exelysive Iurisdiction over crimes 
committed in whole or in nart bv such officers and 
craw wniile asnore, 76 
Te visiting State's richt to exercise within the 
territorial -tate 4&5 exslusive jurisdiction over crimes 
comaittied eshore by the officers and crew of ane of (ts 
Visitines warshnivs 1s subject to tne followine threns 
Limitations: 
{1} ‘nis jurisdiction may be exercised only on 
yoerd the visitins State's warships. ?/ 
(2) tnis jurisdiction may be exercised only 
arainst menbers of the visitine State's 
armed forces. !” 
(3) This jurisdiction may be exercised to ine 
flict only non-canital punishments if the 


territorial state does not provide for 


capitei punishment in similar cases. /? 





Tory, WSSTATEMTNT & 59, at 1828. 
“laatnorities cited chapter III, note 131 supra. 
?Onuthoritties cited chapter ITI, note 132 supra. 


?? authorities cited chepter IIIf, note 133 sunre. 
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». Crimes over which the territortel Stete has 
exclusive iurindiction. Urder internetional law the 
territoriol Stete nes the richt to exercise within its 
territory ite exclusive jurisdiction over crimes cone 
ritted within its territory by the officers and crew of 
& visitire warship while asnore subject to one lirita- 
tion: thic jurisdiction rey not be exercised on board 
@ Visitires wership. 
f the territorial Stete is eble to arrest the 
offencer while ashore, it cen then exercise its excine- 
Sive ivrisciction over his crime. If, on the other 
hance, the offender rererins his shiv and remnins on 
hoard, tie territorial State mey heve considernble dif~ 
fieculty in exercisine its jurisdiction. First, since 
“tmmunity fron the locel jurisdiction may ... he 
waived, "2 the territorial State may seek permission 
from the visiting wershin's commander to arrest the 


offerider, to serve him with criminal process, °* or te 





“Omsthorities cited chapter III, notes 136, 137 
gupre. 


Slry HYDE @ 253, at 827. 


OF of, AMM. Ve. WMinistere fublic, Mixed Court cf 
Uassation, Lec, 23, 1943, 57 BULLETIN DE LEGISLATION fT 
DE JURTS£WOYNCE EGYPTIVNNES §2 (1ou4—Kb5), /1943-457 
Ann. Dig, 115 (No. 33). 
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152 
have him surrendered up and delivered into territortiec! 
Stete enetoty, 83 Mot infreavently the territorial 
Stete re-verts thet a euapect be surrendered for pure 


posee of investivation end is then tempted to hold him 


Bly 


for nurposes of profecytior. Such 18 the following 


caee rroorted by Brittin and watson: 


wecertly 2 dectroyer made 2 reeset and recres= 
tiom visit to an isiand which belonged to a 
forsicr rower, O& this nerticuler islend there 
were mo Voited states wilitary installations nor 
wae there ery treaty or erreement rerardins the 
@éxercisw of criminal jurisdiction over neval 
per®sornel wko mirht visit thet islend. 


ovecres the end of the visit, en aliterca- 
tion ccourred between crew members and a local 
uniforsed-customs cfficial which resulted in a 
general melee involving *several persens. ihe 
forfiem customs officiel wee hospitalized as s 
result of nis injuries. ohnertiy after the melee, 
Locel euthorities recuested pernission to hold 
a lipe~wp aboard the ¢Gestreyer for the purpose 
of identifyine United States neval participants 
in the fignt. ‘nae comiending officer of the 
Gesrroyer permittee the line-un0 sboard ship. 
«ne following day, local autnerities requested 
thet susnects be teen to the local hospitel 
for enother line-up berore the injured custeons 
officiszi. The covmandire officer cranted per= 
mission on the understendings thet all men ywould 





QO“ 
“-mutaorities cited chapter III, notes 133, L140 
Supre; cf. ibid. 


ae) . 
“*Ortanidis v. llimistere Public, Mixed Court of 

Cassetior, Sey 31, 1943, 55 BULLETIN DE LFGISLATION ET 

DP JURLSPMDENCE NGYPTIGNNES 169 (1942—043), /19h3—bs/ 
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be returner? to the thin. Af She hosnifel e 

crew @ember, one 3, was identified and taken 

to the Golice stetion where he wes forrelly 

arrestec on a Charge of assault. Tae 

deotroyer @ubsequently feperted leevine 3 behind 

for triel under the care of the american 

Conwmi). > *) 
While © Gorsandine officer wey surrender a2 susoect to 
the locel enthorities for purpores of investirsation 
Only, *he cawee herein discussed euphasice that “a 
purely mental reservation if not equivalent even 4 
a tacit confition"§© oy his part, that an “wderstend- 
ing" is not slways satisfactory; and that a sonditional 
delivery and request for return -~- even when reduced to 
writing =<2t delivered to the local esuthorities -- mey 


Still vot ineure the suspect's timely retum. 385 





‘IGRALTTIA & eh toon | 723.42, at 105. 


Sanistere rublic v. .orakis, Mixed Court of 
a Dees ll, eed 57 RULLZTIN OE LearSLatiToM 
ST De JUSISPAVUUMO. BIYPTIBUREDS 66, 68, £1943=457 
Rim. Dig. LEO, 122 (ee. 3), 


S7earTTIN & WATSON B 723.42, at 105. 


Ureandis Ve Ministere fuolic, ized Court of 
Cassation, my Ble i 1943 >» 55 BULLETIN us Leads, APION 
DE JUNIGPMIOTMCE BGYETIOMVES 169 (1942-43), 19k 3a us? 
Ann. dic. L421 (lio. 36). 
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here the efferdoer vee roee tweet Nie shiv oni 
Temeing or “ogi, @ Secene Alteme@tive open to the 
territorial  tete if to gene = Ciplometic request for 
the offeuder'ts® cnrrenfer or enereise its richts under 
eny treety Of ettradition it wmlent nave with the visite 
ing Stete, "“rittir exd satson, for example, discus a 
e2ce 


im Bhich crew weubare of the snivn Were scon- 
Sid¢rec @uspects after tne shin had put to sea, 
The cffens® wer tos@thle rape and stranculstion. 
Yne locei ®utnorities requested that the shiv be 
retvrove® to port in order ta paake am investiza<- 
tion. ‘nis reguest was forwarded directly to the 
Chief of Raval Omerations by tne Umited. Tteates 
havel «ttacne and the commanding officer of the 
shio. he recuewt was slso made throurh diplo-~ 
matic channels to the State Vepartment. After 
coniifering 911 of the mown elenents of the cage, 
the hie? of Naval Operations, as a matter of 
poling, toward thet particular sountry, directed 
the siip to veturn in order to nermit the 
invattiagtion te take place. .»..s.. . At the 
conclusions of the investigation, local authori-~ 
ties determine] thet no members of tha crew vere 
japliceted in the crine and the shiv denverted 
With @11 hende on beard. ?? 


Last, if ite sunicipal laws vermit, the territorial State 
may try tue offender in _ebgentia. 


SJ asters & WATGON 8 972342, at 106. 
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c. Crimes over which the visitine erd territorial 
States heve concurrent jurisdiction. 

(1) Rirht of the visitine State. Where a 
territoriel] Itete civee its consent, express or implied, 
for 2 foreicr wershino's officere and crew to visit 
eshore, wniers the territoriel State axpressly indicates 
otherwise, international law deems that the territorial 
Stete impliedly confers on the visiting State ea limited 
richt to exercise within its territory its -- the 
visitins otete's «— conoyrrent jurisdiction over crines 
committed 4n whole or in part by suen officers and crew 
while eshore. 

the visiting State's richt to exercise its con- 
current jurisdiction over crimes committed by its officers 
and crew while ashore is subject to the seme three lini-~ 
tations unon its right to exercise its exclusive jurise 
Giction over crimes ashore. In addition, this right 
ig also subject to the following important linitation: 
the territorial State has the primary right to exercise 
its concurrent juriediction over ali crimes committed by 
sucn officers and crew while ashore except crimes aris- 
ing out of any act or omissions done in the performance 
of officiel duty. 

The visiting State may, of course, expressly or 


impliedly waive its primary right to exercise its 
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concurrent jurisdiction over crimes arising out of any 
act or onissions by a visiting warship's officers or 
crew done ashore in the performance of official duty. 

An implied waiver results, for example, where the visit- 
inz warshin’s commander unconditionally surrenders one 

of his officers or crew to the local authorities. The 
commander’s failure to expressly reserve his State's 
primary rignt has been interpreted as an unconditional 
surrender of sush officer or crew member.?9 It is advis= 
able that any reservetion of his State's primary right 

be immedintely communicated in writing to the appropriate 
lew enforcement and judicial authorities of the terrie- 
torial State.J. In addition, en implied waiver results 
where tne visiting State fails to make a timely request 
for the surrender of an officer or crew member who has 


been anprenended or is being held by local euthorities. 7“ 





70cr. Anne ve Ministere Public, Dec. 13, 1943, 57 
BULLETIN DE LEGISLATION fT DE JURISPRUDENCE EGYETIMNTES 
52 (1944—45), /1943=457 Ann. Dige 115 (No. 33). 


9lrpaa, Orfanidis v. Ministere Public, Mixed Court 
of Cessation, May 31, 1943, 55 BULLETIN Dt LEGISLATION 
ET DE JURISPRUDENCS EGYPTIENNES 169 (1942-43), £1943=45/7 
Ann. Dig. 141 (No. 38). 


92c¢. authorities cited chapter III, note 14 SYRTA. 
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45? 
(2) Paeht of the territorjel State. Under 
Interretionsl lew the territorial State has the right 
to exercise within ite territory its concurrent jurise 
ciction over ecrives committed in whole or in vart by a 
visitirne warehin's officers end crew while ashore sub= 
fect to the sere Limitation wnon its rischt to exercise 
ite exclusive jurisdiction, to wit: this jurisdiction 
ray not be exercised on board a visiting warship. In 
eddition, this richt is also subject to the following 
importernt limitation: tne visitingz State has the primary 
right to exercise ite cumexcms jubtodiotion over all 
crimes erising out of any act or omissions done in the 
performoncs of official duty by such officers and crew 
while ®snore. 
the territorial State's primary rignt to exercise 
its concurrent jurisdiction over all but “official duty” 
type crimes may, of course, be expressly or inpliedly 
Waived. An luplied waiver results, for example, where 
the local euthorities, having apprehended an offender 
over whose crime the territorial state has the primary 
Yight to exercise its concurrent jurisdiction, uncondi- 
tionally delivers the offender to authorities of the 
Visiting -tate. Yor example, “where the local authority, 


having arrested the offenders, surrenders them to the 
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158 
commander of thelr snip without reservation, the courts 
of the Tles-Stete recover tne exercise of thetr jurise 
atiction."73 And where the local police mrrest crew 
members of a visiting warship for an assault committed 
Guring 2 cafe brawl and thereefter tum them over to the 
wership's shore patrol, “ne notice of their errest having 
been given to the coumancer of that ship,” the visiting 
navel euthorities “could preperly claim the exercise 


of jurisdiction of their courts" over the crime of 


asseuit. 94 
(2) Illustretions of the mules of concsyrrent 


#1 A wember of the crew of a visiting warshino, 
while enroute from tne ship to the shore in 
e ship’s small boet to fo on shore liberty, 
strikes and kills a fellow crew member. The 
visiting State has the primary right to 
exercise its conourrent jurisdiction over 
the crime. ? 





I3Ministere Public v. Korekis, Mixed Court of 
Casgation, Dec. 11, 1944, 57 BULLETIN D2 LEGISLATION bT 
DE JURISPRUDENCE EGYPTIENNES 66, 68, /1943<-45/7 Ann. Dig. 
120, 122 (No. 34). 


Me. at 68, (1943-457 Ann. Dig. at 123. 


J5authorities cited chapter III, note 150 supra. 
"The rules as to shins apply to all... borts . » « 
belonging to vessels of war and detached therefrom upon 
eny service. . « «" SNOW, INTERNATIONAL LAW § 16, at 23 
(2a ed. Stockton 1398). 
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(2 ! peeber of the orew of 2 vieltin>- wershin, 
Wwnile enroute frem the snip to the snore in 
c thipte erell host to ro or shore liberty, 
commits an gegrevated asseult upon # iocal 
leyndermen. The territorial etete hae the 
orimary right to exercise its concurrent 
‘erieeiction over the erime tut it is | 
probable that the local jurisdiction would 
recorrice the eiseinlinery juriscictton of 
tne saip in this case. Amn implied waiver 
of thic vrimary richt reeults where the 
territorial otate fails to reauest surrender 
of the offender, YY 


02 © weber of the crew of ec visiting wersnin, 
wnile enroute from the ship to the shore in 
m ship’s emall boat to so or shore liberty, 
atrikes and kills a local leundermen. The 
territorial State hee the primery richt to 
exercise its cercurrent jurisdiction over tne 
Grime .° 


V& memher of the crew of a visiting warshnin, 
while enroute from the ship to the snore in 
® locel commercial water taxi to go on 
snore Liberty, strikes and kills a fellow 
crew Genmber. The territoriel Otate nas tne 
primary riant to exercise its concurrent 
jurisdiction over the crime but woule probably 


De in 





/Vouthorities cited chapter III, note 154 
Supra. “The rulea as to ships apply to ali .. . boate 
e « « Yelonyinzs to vessels of war and detached theree 
from upon ay service . . . .” SHO, INYERMATIONAL Lay 
8B 26, at 23 (24 ed. Stockton 13893). 
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169 


recornige the d@iactplinary jurisdiction of 
the ship in this case since the crime did 
not mibstantially effect tre person or 
property of ae iocal national, 7” 


#5 & member or the crew of e visiting warship, 
while enroute from the ship to the shore in 
& local commercial weter taxi to so on shore 
Litherty, commits en unagesrevated asseuit upon 
a locai iaunderman. The territorial otate 
nes the primery richt to exercise its concur- 
rent jurisdiction over the crime.9? 





We e., Hxeuption of mited 3tetes Forces, £19437 
Gan. Sup. ot. 453, 09, 518, /1943/ & Delete 11, 
— e Bas 42 (1943 Ps FAG Funlt Amine Der. 124, 125, 
1283 (ho. 36). “/w/nen tne . - - men Of a vessel of war 
ere in shore bomts .. » , they are vnder the local 
jurisdiction.” SNOw, INTERNATIONAL LAs 8 16, at 23 
(2a ed. otocitton 1698), 


Ir re fane v. Minitetere Public, Nixed Court of 
Cassation, Dec. 13, 19%3, 57 BULLETIN DE LEGISLATION ET 
DE JURISPAUDSNCT NGYPTIENNNS 52 (Llobh—bS), £1963=45/7 
Ann. Dig» 115 (No. 33), Gaitanos v. Ministere Public, 
Nixed Court of Casention, Jume 29, 1942, 54 BULLETIN DE 
LEGISLATION ET DE JURISPRUDENCE HGYPTYENNES 257 (1941—2), 
£1919-42/ Pnn. Dig. 169 (Ro. 87), Affetre Der, Court 
of Cassation, 1865, — Sirey Recueil 
General I. 351 (fr.)(The Pearl), Institute of Inter- 
national law, es rie 2£2ine des Nevires de 
% oe levre toy ec gene jes Forte etrenverse en 
‘anys Pa (1928), art. 20, para. 1, ANHUAIRE DE 
L°INSTITUME DS DROIT INTERWATIONAL 743 (1928), es 
trenslated in /1919-42/ Ann. Dig. at 167. "Z/hen the 
e « « men Of 2 vessel of war are in shore hoets . « 2; 
they ere under the locel jurisdiction.” SNOa, INTER} 
SATIONAL LAW 8 16, et 23 (2a ed, Stockton 1698), 
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Cf mee - rn” 5 es "Tes &’ ant a! x? qt tay = Ve pu aebhp 
wnile ashore on liberty, strikes and kilis 
falloe ore wenter curing @ fieht en tix 
“Liberty” lending. The territorial Stete 
hee the srtmerr right flo exercits iti con- 
current jurisdiction over the erinme but 
woule probnhiy reoogmice the disciplinery 
jurisaiction of the ship in this case since 
the Grimw cic not mbstertially effect the 
person or property of a local national .+00 


"7 «© Sember of the crew of e visiting werchin, 
while eehore or liberty, strives ard wills 
a fellow crew menber during o cefe brawl 
whieh othermrisc resuits in only reminal 
prooerty demare to the cefe. The terri- 
toriel Stete hee the primery right to 
eherciae its eoncurrent jurisdiction over 
the crime tet woule vrebably recooivze the 
dieciplineary jurisdiction of the ship in 
this opse sinee the crine did net cubsetan= 
tially affect the person or property of a 
Locel natioral.t01 


Ps © pember of the crew of a visiting vwershin, 
while ashore or liberty, commite en unas 
eroveted eesseult upor e fellow crew rember 
Gurine a cefe vrawl which reevlts in sub- 
stertiel property demare to the cefe. the 
territeoriel] state has the vrimery right to 
ereréise ite corcurrent jurisdiction over 
the essanit of the fellow crew member. 10¢ 


authorities cited notes 93, 99 SUSY2 - 
L Ibid 
O1-,., : 
12 tpi, 
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ano Sleeved of tied uPfer ot & Vititing areniy. 
while ashore on liberty, cemmits an unagre- 
weveted semenlt upon © fellew crew mesher 
during a cafe brawl wrich results in an 
bujury to 4 eelter. The territorial 2tats 
has the prigary right to exercise its con= 
uurrent jueiseiition over the seseult of 
the fellow crew menber. 


#l1G « renber of the crew of @ visiting warship, 
ile fbtere on libarty, coomits ey urnep- 
craveted esbenlt upon s Local taxi driver. 
20 tEerriterigl otate has the primary right 
to CRPEPS My its concurrent jurisdiction over 
tie Oy lwe. 


@il samboer of the crew of a visiting wershir, 
while ashore on Liberty, vrongefully sppro~ 
»rimtese a bicycle owned by & local netionad. 
ine territeriel Ctate nas the primary right 
to Seerci#g ita concurrént jurigciction over 
the crime.19 


FL2 comber of the crew of a visiting sarensp 
ie clven an official order by the ship's syuply 
officar to drive the ship's jeep to the forner* 
wreet gust outside of town, requisition 500 
Hours of fresh produce for the ship, end 
return inmmediat aly to the Ship to hold ar 
overdue inventory. After requisitionins 
tie produce, the crew wenber starts beck 
for the ship but while driving down the mein 
roeda toward his ship at en excessive rate of 
emere he neclisertly strikes end kilis e 
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primary rient to exercise its goncurrent 
yar "A8eotine over the erime, 06 


Tigasd realicees~ , Mae cml ye ~ Stokea hee thie 


Pl? © member of the crev of 9 visitine wershin 
iv @iven en officiel order by the ship's 
mromly officer to drive the shin's jeer to 
the ferner’s market just outside of tow, 
Pecdisi¢ion 590 nounies of fresh produce for 
the @hip, and return immediately to the ship 
to ola en ovenmine inventory. fter reduisie 
tioning the vrodute, the crew member spends 
mevyeral hours ot hie faverite her. rthile 
Grivine back to his shiv under the influence 
eof aloohol, he neglicently strikes and kille 
s local policeman. The territorial State has 
the vorimery richt to exercise its concurrent 
juriedietion over the erime,107 


#44 © werber of the crew of @ visiting warship 
ig clver an officiel orier by the ship's 
mvoply officer to drive the shiv'’s jeep to 
“ye forser's merket just outside of town, 
Twowisition 5090 vounds of fresh produce for 
the Shin, retur to the ship by no inter than 
sidvient, and yversonelly report to tne suoply 
efficer om the eanceess or fatlure of nis 
jisfion. ifter requisitioning the voroduce, 





LOEy aro Stetus of Forces Agreement, art. VII, 
ya, ‘(#)(i1), Ministere Public v. Tsoukharis, Mixed 
art of “assation, Feb. 3, 1943, 55 BULLETIN bi LiGISe 

WATIOR UT Os SURTSSEUDOR RG LPT LEMINS 89 (1942-43), 
fisiismt 7 Sons Dig. 150 (No. 40), Ministere Public v. 
riandefilow, “ixed Court of Cassation, June es Lj4e , 
64 BULLIGTIN ve Li cai, Mer TT De JURISPRUDENCE EGYPT} 
iMhWELS £59 (1741W-42), f1919=42/ Anns Digs 165 (Ne. 86), 
oe of International tev, Sealen Beglenent. sur le Recime 
eur hee, 2es dens Jes Ports 
: pa eae ar 


mos de rad Ce. 20, PATAe jy 
‘ “t L'i anne Hd va, W BOTT TUTEANATIONAL 743 (1928), 
as traneleted in [1919=427 am. Dig. at 167. 
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+n ee er oh ef ee 2 ee ot fm 4: Wy 4 & 
feoverite ber, Jest before micnicht, while 
Petourtng Yur at- 4- ay hier ehs4r w4eo>x & bs ory InA]irenarn 
of alcohol, he negligently atrikes and ‘trills 
c Vaan . mo. 1 o-oameeyn., “ye tarrs tartiiat Steg fe 


hee the orimeary riqnt to exeroise Ak corcure 
wwe & Any wet 5 ~TIi nts ye orey +h 0 GCYime, 1 


"15 afer of tie crew Of eo Viaiting warahip, 
while on offielal duty ashore with the ship's 
more patral, nesiigentiy strikes eng Kills 
" locel welicemar while driving a shore 
“eiirol ~ecom to the scene of ® reported seri-= 
ous accident involving the shin’s jeep. ‘The 
yieiting Stete hes Che orimary Sight to exmr~ 
clas he concurrent quriedtiction over the 


ar . 


1160 The eeptein of © yisitine warship, while driving 
the ghin's sedésn in the couree of making an 
orricial call, necitcently strives ani kilis a 
loeal policeman. che visitirts State has the 
mieery right to exerciac its concurrent jurise 
Siction over the erime,110 





Loma PU Stetua of Forces Arreement, ort. VII, 
pere., ((e)(41), Sinistere Prblic v. Teoulharis, "ixed 
Court of Cessation, Feb. 8, 1943, 55 SULLETIN De LEGIS« 





LATION _©T OF FUCTSPRUDMNCH PGYPTISEWNES 89 (1942— 
43), Zi tree A fins Wee 150, 152 iWon bo), institute 








wl ~~ ationel Law, Reclevent sur je } ‘ax ime des tavires 


ures bayinaces dang les vorts etrenrce : 
(1923 art, 29, pera. 3, ANGJAIRG DP L* 









m0: y mth 9 

iwoag lis uw, VHOTT INTERNATIONAL 743 (1928), as translated 
in {19} 9<42/7 Ann. Dig. at 167. Contre, Ninistere Public 

Ve triendefilou, Mixee Court of Cassation, June 29, 1942, 
5% BULL YT) J) LYGIGLALION @f DY JURISPRUDENCE EGYPT- 
TEKRAS 359 \Ly4ieb?), /1919—427 Ann. Dig.1S5 (Mo. 86); 
another melich trenslation apnears in 39 48. J. INT'L 

Le 346 (1945). 


loc eatherities cited note 106 gupra. 


119;, Yor a disexesion of official visits and 
other officiel courtesies, see T NALLECK & 23, at 144, 
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VY. COMCLIISTONS 


Bighty years ago Lord Chief Justice Cockburn, in 
discussing © controversial rule of criminal jurisdiction 
over visiting naval forces, observed: 

In whichever way the rule should be settled, so 

Important a principle of internationel law ought not 

to be permitted to remain in its present unsettled 

state. 
Unfortunetely, 2s Colombos observes, some of the rules of 
criminal juristiction in this area sre still “not quite free 
from doubt." In an effort to resolve some of this doubt, 
this study has sought to lefine the respective risnts 
under intermational law of visiting and territorial States 
to exercise their exclusive and concurrent jurisdiction 
ever crines committed on board visiting warships or con-= 
mitted by ° visiting warship's officers or crew while 
BShore. 

hy have the rules Gefining these rights remained 

for so long in an “nnsettled state"? Pirst, there appears 
to be only @ modest amount of interest in international 
legel problenus sounding in criminal law, The exanple, 
Professors “cvougal and Burke, in their recent monumental 


work on the contemrporery law of the sea, while discussing 





IyeDOUGAL & BURKE, THE PUBLIC ORDER OF TH? OCEANS 


(1962) 












‘ern... 


wre ad iret aL ReRT ce me, eS? 
woh”) Oh tien Tm le Detmeeeeebeee « 

he erewde yremwel Lem 
- )- ng _ Rane nBhng b> J 


int # 


ee a ar eh 








oe «lI | 






roar ee io cae re eel ae od 
oo) <sTee See” pte wr fw aie Ab Mele fur 
Paci 1h Te Gre PT CO Oe ee ~ 

( 


rine |? <0 oe 7 sven sade 
=anmunataes Weeapenetiand4 ia 
Sv seated ferietems te de lemition, ies 


a alii’ Hear 
(Ther CR er vreestye 





a Se 


o 








© 


166 
the immunities of ® visiting warskip and its crew, give 
relatively little consideration to the very real and 
highly controverwial conflicts of criminal jurisdiction 
thet car ond have arisen curing tae visits of warships 
in forelen sorts.” 

~econd, «hen attention has been given to the rules 
of criminel jurisdiction over visiting naval forces, 
these rules have usually been stated in brosd, imprecise 
terms. Tor example, the rales proposed in 1693 and 1928 
by the institute of International Lax vere devoid of such 
needful terme as “jurisdiction,” "concurrent," and “exer= 
Cise." ‘clOowgeal and Burke were hardly more precice es to 
6hipososrc crimes when they merely commented: 
{./tates are in complete agreement that the 
eoastal state is without authority to intervene 
with respect te conduct aboard warships in 
internel weters without the consent of the flag-~ 
Jtete, If the coastal state acquires custody 
of the accusec, as by surrencer fron the flag 
authorities, prescrivtion and application of 
coastal law is, of course, permissible. 
What is needed, of course, is not an oversimplification 


and a snecific retrespeect based on the facts ard decisions 





Sing but rather precise legal 





2Id. at 170=71. 33a. at 170. 
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167 
concevts enc © well desirmed concentual framework which 
can be studied and evaluvetec today against that future 
day certein when a Ministere Public v. Larlevcgorm will 
come before the looal Oribunal de Volice Correctionnel 
in FPreetonport, Lower Volta. That time, not now, is the 
reel “moment of truth." As Lord Atkin said: 

/i/n eccerdance with the conventions of inter- 
national iaw, the territoriai sovereign csrents to 
e « « oubhlie shins and naval forces carried by such 
ships, certain immunities. some are well settled; 
others «are uncertain. «hen the local Court is faced 
with * case where such immunities come into question, 
4¢€ hos to decide whether in the particular case the 
immunity exists or not. If it is clear that it dees, 
the vovrt will of its own initiative give effect to it. 
On the cther hand, if 1% is not clear that it does, the 
eourt should be anenable te the reasoned application of 
acsentes lomml concepts within a framework constructed on 
currentiy velid precedents and principles. 
Uver the last 15° years legal concepts lon« genere 
Silly accepted by lawyers and judges have been utilized 


with \ncressing frequency and precision to resolve inter- 


national corflicts in this general area. In The Schooner 





tre concepts of implied waiver of jurisdiction 
end of imeunity from jurisdiction were applied te 
internationel litigants. In Chime Chi Cheyne ve. The King 
Ghe concepts of concurrent jurisdiction and of the waiver 


of an immunity from jurisdiction were approved. in 
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lilnistere Diblic Ve Borakis, the controversy was evaluated 
as a conflict of jurisdiction. In Anne ye inistere the 
inguiry af ts the limite impose? hy international 

law uror the exercier by one Strte of its corcurrent 
garind tection. In the WaTO Status of Poreen Asrenment the 
draftert utilize the soncent of a "“primery right” te 
exercio* comeurrert orttinal jurisdiction. And in the 
Americen WW Imotitute'’s vronesed restatement on “The 
Foreisam J@hetions law of the Uniter States” the use of 

the coragpt of “"secomtiary jurisdiction” -- nore vroverly 


A Sensor’ fieht to exercise conourrent jurisdiction over 


a ering -- Lt being reecommented. All of these coneepts 
are but ie ci corolleries of Marenall's doctrine of 
implies Umienittes, a besic princinie which does not 
deterzinr ether or rot a varticular imonnity from lotai 


jerieciction te actvelly accormled to 2 visitine ctate by 
internetiors1 lew but rather how such an immunity comes to 
be sccore’ &n? whet are ite leeal consequences and 
inplivetion >, 

‘ry ©1o8ine, 1t is hoped that the illustrations at 
the ew! of chapters ITI and IV, tovether with the 
conceptuet Prmmevork in which they heave been placed, will 
eventuplly orove te be of some value in clarifying the 
etetus umierc international law cf a mmber of the immuni- 
tles from lesel eriminel jurisdiction accorded to visiting 
naval forces. If this hope 18 realized, this study will 
then heve achieved its ultimate purpose. 
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